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ALLENStrategies 

TESTIMONY OF JUDITH ALLEN 
1998-1999 CABLE ROYALTY DIST.RIBUTJON PROCEEDING 

I. PROFESSIONAL QUALIFICATIONS 

My name is Judith Allen. I have had more than ten years of 

experience in the cable television industry, working for both 

programmers and cable system operators throughout the 1990s. 

From 1989 to 1992, I was employed by USA Network as a senior 

member of its Affiliate Relations department. USA Network is a cable 

network that offers primarily movies and syndicated programming to 

cable systems and DBS operators. In 1992, I joined Century 

Communications, an operator of multiple cable systems (or MSO) with a 

total of over one million subscribers. From 1992 to 1995, I was the Vice 

President of Marketing and Public Affairs for Century. My 

responsibilities included programming, marketing and public affairs. 

From 1995 to 1998, I served as Senior Vice President of Marketing and 

Programming. 

In 1998, I accepted a position as Senior Vice President of 

Marketing with MediaOne, then the third largest MSO with 

approximately five million subscribers. Soon after I joined MediaOne, I 

added programming to my area of responsibilities and my title changed 

to Senior Vice President of Video. I worked at MediaOne until mid-2000; 

65 Glenmoor Drive Englewood, CO 80110 
judiallen@att.net (303) 781-6565 (303) 783-4616 fax 
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shortly after its acquisition by AT&T Broadband (which has just been 

acquired by Comcast). I currently provide consulting services to the 

cable industry. Among my clients are Fox Cable Networks, Women in 

Cable & Telecommunications and the Cable Television Association for 

Marketing. 

While employed by Century and MediaOne, I worked with local and 

regional management to optimize their channel lineups to attract and 

retain as many subscribers as possible. I also had contact with other 

MSO executives who had programming and marketing responsibilities. 

In addition, I negotiated affiliation deals with cable networks for carriage. 

I also was involved in matters that arose as a result of the 1992 Cable 

Act, including negotiations for retransmission consent and the re-tiering 

of service offerings to comply with must-carry requirements and rate 

regulation. My responsibilities at Century and MediaOne required me to 

be familiar with the different types of programming available to MSOs, 

the value of that programming to cable operators and cable subscribers, 

and the various considerations involved in offering programming over 

cable television systems and deciding how much to pay for that 

programming. 

II. PURPOSE OF TESTIMONY 

I am submitting this testimony to the Copyright Arbitration Royalty 

Panel on behalf of the Joint Sports Claimants (JSC). I understand that 

the proceeding before the Panel involves the compulsory license royalties 
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paid by MediaOne and other cable system operators to carry distant 

signals during 1998 and 1999. I also understand that the Panel will 

divide the royalties among the owners of the programming shown on the 

distant signals by attempting to approximate what each type of 

programming would have received in the marketplace if there was no 

compulsory license. 

The purpose of my testimony is to provide the Panel with the views 

of a cable industry executive who was closely involved in making 

decisions related to the carriage and valuation of distant signal and other 

programming throughout the 1990s. I approach the issues before the 

Panel from the perspective of one who purchased programming services 

and then marketed those services to cable subscribers. Because I was 

involved in responding to many of the statutory and regulatory mandates 

handed down by Congress and the Federal Communications Commission 

in the 1990s, I also can provide the Panel with insight into the effect of 

the Cable Act on cable operators and their program offerings. 

m. VALUE OF DIS1'ANT SIGNAL.PROGRAMMING 

I understand that the Bortz Media & Sports Group conducts a 

survey of cable operators each year to determine the value cable 

operators place on the different types of distant signal programming. I 

have reviewed the results of the 1990, 1991, 1992, 1998 and 1999 

surveys, which show that cable operators considered sports 

programming to be the most valuable type of programming on distant 
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signals during each of these years - followed by movies, syndicated 

series, news and public affairs programming, non-commercial 

programming and religious programming. 

The results of these surveys are consistent with my experience in 

the cable television industry. I believe that in 1998 and 1999, as in other 

years, the live professional and collegiate team sports programming on 

distant signals was the single most valuable type of distant signal 

programming. I also agree with the conclusion of the Bortz surveys that 

had there been no compulsory license, the cable industry would have 

spent approximately 40% of its 1998-99 distant signal license fees for the 

live professional and collegiate sports programming on the distant 

signals that were carried during those years. 

I further understand that a previous CARP has criticized the Bortz 

survey because it required cable system operators to provide relative 

valuations of distant signal programming in a short telephone 

conversation, whereas the CARP makes the same assessment after 

conducting a six-month proceeding. I respectfully disagree with that 

criticism. 

From the cable operators' perspective, sports programming is the 

most valuable type of distant signal programming because it attracts and 

retains subscribers to a greater degree than any other type of distant 

signal programming. Cable systems cannot insert their own advertising 

into distant signals; thus, the value of a distant signal to a cable system 
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can be measured only by its ability to attract and retain subscribers. To 

motivate subscriptions, a distant signal must provide unique 

programming, not available from other sources, that generates a loyal 

following. The sports programming on a distant signal - again, to a 

greater degree than any other type of distant signal programming -

provides potential and actual subscribers with precisely that type of 

unique programming, not available from other sources, that generates a 

loyal following. 

That is particularly true of the sports programming on the 

superstation WGN during 1998 and 1999 (telecasts of the major league 

baseball telecasts of the Chicago Cubs and White Sox and telecasts of 

the NBA Bulls featuring Michael Jordan). WGN has been a very popular 

distant signal for many years. Prior to 1998, the only other distant 

signal to reach more households was superstation WTBS. In 1998, when 

WTBS converted to a cable network, WGN became the most popular and 

widely circulated distant signal. The sports programming on WGN is the 

most significant reason that cable operators have imported WGN. 

Cable operators perceive sports programming not only as the most 

valuable type of programming but also as the most costly type of 

programming. During the 1990s in particular major sports leagues were 

successful in negotiating very sizeable payments from their rights 

holders. The costs of these deals were then passed through to cable 

operators. It became an accepted (but unwanted) fact in the industry 
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that sports programming is the most costly type of programming. 

Indeed, throughout the 1990s the cable industry generally pointed to the 

high cost of sports programming as a major factor driving increases in 

subscriber fees. 

IV. IMPACT OF THE CABLE ACT 

Perhaps the most significant development in the cable industry 

during the 1990s was the 1992 Cable Act. In addition to re-regulating 

the price that cable systems could charge to subscribers, the 1992 Cable 

Act imposed "must-carry" and "retransmission consent" provisions on 

cable systems. The must-carry /retransmission consent provisions 

allowed commercial broadcast stations to choose either to force cable 

systems in their local areas to cany their signals, or, in the alternative, 

to force cable systems to obtain the broadcasters' consent before carrying 

their signals. Commercial broadcast stations (other than superstations) 

also had retransmission consent rights in distant markets. Non­

commercial stations could only invoke must-carry rights in their local 

markets. The must-carry/retransmission consent provisions gave 

broadcast stations negotiating and economic power over cable systems 

that they had never enjoyed before. 

The 1992 Cable Act had a significant impact on the programming, 

including distant signal programming, that cable operators carried. 

First, the must-carry rules forced many systems to carry over-the-air 

broadcast stations they had little interest in carrying, such as duplicate 
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educational stations, religious stations and home shopping stations. 

Before the must-carry rules were put into place, many systems did not 

retransmit these stations (even though they were local) to their 

customers, simply because the cable operators believed that they added 

little or no value to the system's channel lineup. Thus, for a system at 

full capacity, the addition of such stations through the must-carry rules 

meant that the cable system had to drop another channel that a cable 

system would have valued more highly. From my perspective, the 

pressure on channel capacity meant that all channels in a system's 

lineup were subject to re-evaluation. 

In determining which channel to drop, the first question for a cable 

system is which stations can be dropped. In their affiliation contracts, 

many cable networks insist on "no delete" clauses that force cable 

systems to carry their signal throughout the course of the contract. 

Such cable networks were effectively eliminated from the list of channels 

a Century system could drop. Because a cable system does not carry a 

distant signal under standard cable network contractual obligations, any 

distant signal wa~ extremely vulnerable to being dropped, particularly if 

it did not offer sports programming. 

Second, the results of the negotiations mandated by the 

retransmission-consent rules added to the strain on channel capacity for 

cable systems. Cable systems generally refused to make cash payments 

to broadcast stations for retransmission consent rights. After sometimes 
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onerous negotiations, stations desired carriage more than compensation, 

and generally agreed to be carried without cash payment, although some 

received promotional consideration. Those stations that were carried on 

a distant basis had even less bargaining power with cable systems and 

often received little or no consideration for their retransmission rights. 

In return for retransmission consent for stations owned by 

networks or large station groups, however, cable systems often agreed to 

carry new cable networks in which broadcasters had an ownership 

interest. The carriage of these new cable networks further strained the 

capacity of many cable systems. 

I declare under penalty of perjury that the foregoing is true and 

correct to the best of my lmowledge and belief. 

Date 1 
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I. QUALIFICATIONS

1. I am a Professor of the Practice in the Economics Department at Duke University.

I received a Ph.D. in economics from Yale University in 1996. After working at the Federal

Reserve Bank of New York, I became an Assistant Professor of Economics at Duke University

in the fall of 1997. I was promoted to Associate Professor of the Practice in 2006. While on

leave from Duke University, I served as the Chief Economist of the Federal Communications

Commission (FCC) from 2006 to 2007. I reported directly to the Chairman of the FCC and

advised the Chairman and his staff on a variety of topics, including those involving the cable

television industry. I returned to Duke University in 2007. In 2008, I was again asked to serve

as Chief Economist of the FCC. After my second term at the FCC, I returned to Duke

University. In 2012, I was made full Professor of the Practice at Duke.

2. I have taught courses on the Economics of Telecommunications Policy,

Intermediate Macroeconomics, Graduate International Trade, and Graduate Advanced

Macroeconomics, all at Duke University. I also have taught courses on research methods for

undergraduate honors students. I have done research on topics involving theoretical and applied

industrial economics. Much of my research considers industries in which there is monopolistic

competition (as exists in the cable industry). I have published articles in peer-reviewed journals

including the American Economic Review, the American Economic Journal: Macroeconomics,

the Review of Industrial Organization, the Review of Network Economics, the Journal of

Economic Growth, the Journal of Economic History and the Journal of Development Economics.

I have been awarded a grant from The National Science Foundation, have been invited to speak

at the White House, and have testified before Congress. I also have been an invited presenter or

panelist on a variety of issues related to telecommunications policy.
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3. My curriculum vitae is included as Appendix A.

II. INTRODUCTION AND SUMMARY

4. Section 111 of the Copyright Act grants cable system operators (CSOs) a

statutory or “compulsory” license to retransmit copyrighted programming on broadcast stations,

including out-of-market broadcast stations (distant signals). To qualify for the Section 111

license, CSOs must pay a statutorily-prescribed royalty which is collected by the Copyright

Office and then distributed to copyright owners of the “non-network” programming on the

distant signals. The purpose of this proceeding is to allocate, among different categories of

distant signal non-network programming, the royalties that CSOs paid for their Section 111

licenses to retransmit broadcast signals during the years 2010-13. Those categories are set forth

and defined in Appendix A to the Copyright Royalty Board’s (CRB) November 25, 2015 Order

in this proceeding (Agreed Program Categories).1

5. Historically, the CRB and its predecessors have allocated cable royalties among

the Agreed Program Categories based upon a standard of “relative fair market value.” The

Supreme Court has stated that “fair market value” is “…the price at which the property would

change hands between a willing buyer and a willing seller, neither being under any compulsion

to buy or sell and both having reasonable knowledge of relevant facts.”2 Because Section 111

allows CSOs (the buyers) to retransmit distant signals without negotiating with copyright owners

(the sellers), there is no empirical evidence which shows directly how much would be paid for

the programming on those signals in free-market transactions; the sellers are under compulsion

to sell for a legislatively mandated amount by virtue of the Section 111 compulsory license.

1 Notice of Participant Groups, Commencement of Voluntary Negotiation Period (Allocation), and
Scheduling Order, Docket No. 14-CRB-0010-CD (2010-13), Ex. A (Nov. 25, 2015) (“November 25
Order”).
2 U.S. v. Cartwright, 411 U.S. 546, 551 (1973).

PUBLIC VERSION



3

Thus, the CRB and its predecessors have considered a variety of different studies that seek to

estimate the share of royalties each program category would have received in a hypothetical free

market.

6. In the last litigated cable royalty allocation proceeding, which involved the 2004

and 2005 royalty funds, the CRB relied primarily upon the results of “constant sum” surveys of

CSOs to determine the relative market value of each program category. The market research

firm Bortz Media and Sports Group, Inc. (Bortz) designed and supervised the implementation of

those surveys. The Bortz surveys asked a random sample of CSO program executives how they

would have allocated their programming budgets among the different categories of distant signal

programming they actually carried during 2004 and 2005. The CRB found the “Bortz study to

be the most persuasive piece of evidence provided on relative value,” concluding that “[t]he

Bortz intervals certainly mark the most strongly anchored range of relative programming values

produced by the evidence in this proceeding.”3 While the CRB adjusted the 2004-05 Bortz

survey results to account for other evidence, its final royalty allocations among the Agreed

Program Categories tracked those results very closely.

7. The Joint Sports Claimants (JSC) have asked that I provide my opinion as to the

appropriate economic analysis for allocating the 2010-13 cable royalties among the Agreed

Program Categories. For the reasons discussed below, I believe that the CRB should follow the

same approach that it adopted in the 2004-05 proceeding. It should rely primarily upon the

results of the 2010-13 Bortz surveys to allocate the 2010-13 cable royalties. These results are set

forth in a Bortz report entitled “Cable Operator Valuation of Distant Signal Non-Network

Programming: 2010-13” (December 22, 2016) (Bortz Report).

3 Distribution of the 2004 and 2005 Cable Royalty Funds, 75 Fed. Reg. 57063 at 57066, 57068 (Sept.
17, 2010) (“2004-05 Distribution Order”).
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8. In prior royalty proceedings the CRB also has suggested the use of, or has

ascribed weight to, other types of studies to determine relative market values of distant signal

programming. This includes a Shapley analysis and studies based upon certain subscriber

viewing data and surveys of cable subscribers. As discussed below, I do not believe that a

Shapley analysis offers an empirically feasible method of determining relative market value in

this proceeding. Nor do I believe that cable subscriber viewing data and cable subscriber

surveys reflect the relative amounts that cable operators would pay for the different categories of

non-network distant signal programming.

III. ESTIMATING RELATIVE MARKET VALUE

9. I understand that all parties to this proceeding agree with the relative market value

standard, which I also believe makes sound economic sense. There is no economic justification

for allocating any distant signal program category more or less than it would have received in a

free marketplace absent the Section 111 compulsory license. The more difficult question is how

best to determine relative market value of each Agreed Program Category given the absence of

marketplace negotiations over distant signal programming. In my opinion, the 2010-13 Bortz

surveys provide a method for determining relative market value that is superior to other methods

considered by the CRB in prior proceedings, i.e., viewing studies, cable subscriber surveys and a

Shapley valuation. My opinion finds support in the fact that observable marketplace behavior –

as reflected in the studies (including the regression analysis) undertaken by Dr. Mark Israel of

the economic consulting firm Compass Lexecon Inc. (Compass Lexecon) – corroborates the

2010-13 Bortz survey results.

PUBLIC VERSION
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A. The 2010-13 Bortz Cable Operator Surveys

10. For approximately thirty years, Bortz has conducted an annual survey of CSO

program executives to identify how they value programming on the distant signals they carry

pursuant to Section 111. Bortz has employed a well-established market research technique,

known as a “constant sum” survey, in which each respondent is asked to divide a budget for

distant signals among the different program categories. Bortz has employed the same

methodology in its surveys for the years 2010, 2011, 2012 and 2013. However, it made certain

refinements and improvements in that methodology in response to changes in the law and

marketplace and issues raised by the Judges in the 2004-05 allocation proceeding.4

11. The 2010-13 Bortz surveys are well-designed and carefully constructed to reduce

possible limitations of survey methodologies generally. The Bortz surveys collect information

from the relevant decision makers, the CSOs themselves, who would have been the buyers in the

hypothetical marketplace that the CRB seeks to replicate. The surveys allow for direct

estimation of the perceived relative market value of different types of compensable programming

carried on distant signals. They pose the same question that the CRB must answer in allocating

the 2010-13 cable royalties among the Agreed Program Categories. That question has the

additional advantage of asking the respondent about relative cost and value allocation

independently of the current regulatory setting; hence, the survey responses are consistent with

the relative valuations under a hypothetical market free of the compulsory license.

12. Moreover, the use and consistency of the Bortz surveys over the last thirty years

provides for a great deal of continuity and confidence in the estimates generated from the current

2010-13 Bortz surveys. A significant advantage of the repetition of the same basic methodology

4 Bortz Report, pp. 24-40.
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over such an extended period is its time consistency and established reputation and reliability. It

affords the ability to update and to improve the survey methodology in response to issues raised

in these proceedings and market developments, as was done with the 2010-13 Bortz surveys.

13. Dr. Robert Crandall testified on behalf of JSC in several prior cable royalty

proceedings that “the best evidence of valuation of any specific programming type is the data

provided by the Bortz survey.”5 His testimony supports the use of Bortz survey results to

allocate the Section 111 royalties. Several expert witnesses from a variety of disciplines,

representing various claimant groups, have provided comparable testimony in prior proceedings

supporting reliance upon the Bortz survey results.6 The CRB and its predecessors, as well as the

federal courts, have likewise found that those results are useful in determining the relative

market value of the different categories of compensable programming carried as distant signals.7

5 Dr. Robert Crandall, Senior Fellow in Economic Studies, Brookings Institution (1998-99), ¶ 18
(JSC Ex. No. 6); see also Dr. Crandall (2004-05), ¶ 16 (JSC Ex. No. 4); Dr. Crandall (1989), pp. 6-7
(JSC Ex. No. 7).
6 Other witnesses testifying on behalf of JSC concerning Bortz surveys include Dr. Gregory Duncan,
Professor of Economics, University of California - Berkeley (2004-05) (JSC Ex. No. 8); Dr. Joel
Axelrod, President of BRX/Global, Inc., a market research firm (1990-92) (JSC Ex. No. 2); Dr.
Leonard Reid, Professor of Advertising and Public Relations, University of Georgia (1989) (JSC Ex.
No. 14); Dr. Samuel Book, President, Malarkey-Taylor Research (1989) (JSC Ex. No. 3).

Experts testifying on behalf of other claimant groups have also supported the Bortz survey,
including: Dr. David Clark, President of KMC Media (1990-92; testifying for Devotionals); Dr.
Richard Ducey, SVP of NAB’s Research and Information Group (1990-92; testifying for NAB); Dr.
William Fairley, President of Analysis and Inference, Inc. (1990-92; testifying for PBS); John Fuller,
Director of Research, PBS (1990-1992; testifying for PBS); Paul Much, Senior Managing Director of
Houlihan, Lokey, Howard & Zukin, Inc. (1990-1992; testifying for NAB); Dr. Michael Salinger,
Associate Professor of Economics, Boston University (1990-1992; testifying for Devotionals); Dr.
David Scheffman, Professor of Economics, Vanderbilt University (1990-92; testifying for PBS); Dr.
Steven Wildman, Associate Professor of Communications, Northwestern University (1990-92;
testifying for NAB).
7 See 2004-05 Distribution Order; Distribution of 1998 and 1999 Cable Royalty Funds, 69 Fed. Reg.
3606, 3609-3616 (Jan. 26, 2004) (“1998-99 Phase I Distribution Order”) aff’d Program Suppliers v.
Librarian of Congress, 409 F.3d 395, 402 (D.C. Cir. 2005); 1990-92 Report of the Copyright
Arbitration Royalty Panel to the Librarian of Congress at 45-54 (May 31, 1996); 1989 Cable Royalty
Distribution Proceeding, 57 Fed. Reg. 15286, 15292-95 (Apr. 27, 1992).
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I agree and believe that the CRB should rely primarily upon the 2010-13 Bortz survey results to

allocate the 2010-13 cable royalties among the Agreed Program Categories.

B. Corroboration of the 2010-13 Bortz Survey Results

14. In evaluating any survey-based study that measures relative market value, it is

important to consider whether the study results are consistent with observable marketplace

behavior. To that end, I consulted with Dr. Israel and Compass Lexecon on their regression

analyses which relate cable systems’ 2010-12 royalty payments to the different categories of

distant signal programming they retransmitted during those years. The regressions are

comparable to those upon which the CRB and its predecessors relied in prior proceedings. Dr.

Israel also analyzed the amounts that cable networks paid to carry sports and other programming

analogous to that on distant signals during the years 2010-13. Both of these analyses are

consistent with the results of the 2010-13 Bortz Surveys.

15. Dr. Gregory Rosston and Dr. Joel Waldfogel completed regression studies in the

1998-1999 and the 2004-2005 proceedings, respectively, on behalf of the National Association

of Broadcasters (NAB)/Commercial Television Claimants. The CRB (in 2004-05) and the

CARP (in 1998-99) concluded that these studies had certain limitations but nonetheless provided

useful information concerning the relative market values of the programming categories on

distant signals. In particular, both the CRB and CARP found the regression analyses useful as

corroborating the Bortz Survey results.8

8 Report of the Copyright Arbitration Royalty Panel to the Librarian of Congress, at p. 21 (October
21, 2003). In the 2004-2005 Final Distribution Order, the CRB found that “…as a result of the
manner in which he has conceptualized his model, Dr. Waldfogel’s regression coefficients do
provide some additional useful, independent information about how cable operators may view the
value of adding distant signals based on the programming mix on such signals.” 2004-05
Distribution Order at 57069.
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16. One of the primary constraints with such empirical studies is that they are by

definition relying on observed outcomes in the current market which is subject to regulatory

constraints, rather than a hypothetical market free of such regulation. Nevertheless, these studies

allow for estimation of the relative values of distant signal programming categories based on the

offerings of particular programming types. They are helpful in determining the relative market

value placed on such compensable programming subject to regulatory constraints. To the extent

that these constraints do not unduly impact one programing type over another, it appears

reasonable that the relative values estimated in such regressions would also be consistent, i.e.,

have a similar rank ordering and a similar magnitude of differences in relative market values, as

those present without current regulations.9 The Bortz surveys ask for relative valuations of

compensable programing independently of regulatory structure. To the extent that both

approaches lead to similar relative value estimates, that fact would support my view of the

appropriateness of using the 2010-13 Bortz survey in estimating the relative marketplace value

of different types of programming carried on distant signals.

17. The primary consideration underlying specifications in the current and previous

regression studies is that while royalty payments are regulated, the choice of whether or not to

carry a distant signal is not. Given both the opportunity and direct costs of carrying a distant

signal, the decision by a CSO to carry a particular distant signal is an economic choice which

reveals the relative valuation of programming content to that CSO within its current mix of

programming offerings. The key benefit of a regression is that it can parse out the separate

9 Given that the royalty fees for the carriage of distant signals are independent of the programming
offered on these distant signals, this seems a reasonable assumption. One might argue that if CSOs
could insert advertising on the distant signals that they carry, then certain types of programming
might marginally benefit more from the removal of these regulatory constraints. Nevertheless, even
with such a possibility, revenue from advertising would remain very small relative to revenue from
subscription fees for CSOs and hence the relative valuation of programming to CSOs would be
unlikely to be greatly impacted.
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impact of different types of programming on a CSO’s final royalty payments, while controlling

for additional independent factors – which are affected by the number and type of distant signals

chosen by the CSO as well as the CSO’s revenues (“gross receipts”).10

18. Dr. Gregory Rosston undertook a basic pooled Ordinary Least Squares regression

of minutes of program type carried via distant signals by a cable system in an accounting period

on the total royalties paid by that cable system in that same accounting period. Controls include

the number of subscribers to a cable system in the previous accounting period, the number of

channels carried on the system also in the previous period, the total number of local channels,

average household income in the television market in which the cable system operated, a dummy

variable for whether or not the cable system pays any royalties at the higher 3.75 percent royalty

rate, whether the cable system carries any partially distant signals, and time dummies. For the

allocation of the 2004 and 2005 cable royalty funds, Waldfogel follows the same general

specification used by Rosston but simultaneously considers cable systems with three different

fee levels.11

19. Dr. Israel uses a similar specification to Waldfogel but attempts to improve upon

the reliability of the regressions primarily by 1) adjusting the minutes on each distant signal to

reflect the fraction of subscribers who actually receive that signal on a distant basis, 2) including

non-compensable Network Programming minutes as a control variable, 3) assigning

10 Waldfogel explains that “For Form 3 systems, the royalty payment for a bundle of distant signals is
the product of the percentage rate (which is determined by the number of DSEs carried and other
factors) and the system gross receipts for program service tiers that include broadcast stations.
Hence, variation across CSO distant signal royalty payments is directly affected by two basic factors,
the number and type of distant signals chosen and the system gross receipts.” Dr. Joel Waldfogel
(2004-05) at p. 7 (JSC Ex. No. 18).
11 Waldfogel addresses the previous criticism of the Rosston results of parameter instability across
study years by allowing the estimated coefficients on minutes to differ in 2004 and 2005. He finds
that it is not possible to reject the hypothesis “… that the minutes parameters are equal across years.
While the parameter estimates vary across years, the variation is not statistically significant.” Dr.
Joel Waldfogel (2004-05), Appendix 3, p. 3 (JSC Ex. No. 18).
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programming previously categorized as “Mexican” programming into their respective Agreed

Program Categories defined by the Judges,12 4) assigning programming on low-power signals to

their respective programming categories,13 and 5) using a larger sample both in terms of days

sampled in each accounting period, as well as an increase in total observations.14

20. The results from Dr. Israel’s regression produce estimates for the implied royalty

shares by programming type that are highly consistent with both previous regression studies and

the 2010-13 Bortz survey results. All four estimate that the four highest value categories of

programming are Sports, Program Suppliers, Commercial Television and Public Television.15

Most importantly, in addition to finding the exact same rank ordering for the top four

programming categories as the 2010-2013 Bortz survey, Dr. Israel’s study yields estimates that

are either squarely within or just slightly outside the range estimated over the three years by

Bortz for the top three highest value programming categories.16 It is quite remarkable that such

different empirical approaches are yielding results that are this similar, at least for the higher

valuation programming types.17 Combined, the top three programming types are estimated to be

valued at 86.5 percent of the total value of distant signal compensable programming in

12 November 25 Order, Ex. A.
13 This is particularly relevant since Waldfogel had grouped all low-power minutes, as well as all
minutes on signals lacking sufficient data to categorize the programming, into a separate “Low
Power” category.
14 The programming data used by Compass Lexecon cover a total of six accounting periods, i.e., each
six-month accounting period for 2010-2012. Programming data are sampled 28 days in each six-
month accounting period for a total of 168 days. This is an increase in both the number of
accounting periods (6 vs. 4) and an increase in the number of days sampled (28 vs. 21) relative to
Waldfogel. Hence the total number of days sampled is 168 compared to 84 for Waldfogel. Still, due
to the fall in the overall number of CSOs in the market over time, Compass Lexecon ends up with
5,465 observations, or slightly more than a ten percent increase relative to the Waldfogel regressions.
15 Dr. Mark Israel (2010-13), p. 21.
16 Dr. Mark Israel (2010-13), pp. 21-22.
17 Dr. Israel finds a similar total estimated valuation for the lowest three programming categories of
13.5 percent relative to Bortz’s estimated range of around 9 to 13 percent. However, the regression
results appear to be placing all of this value onto Public Broadcasting. Dr. Mark Israel (2010-13) pp.
22-23.
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Dr. Israel’s study. The 2010-2013 Bortz survey estimates that these top three categories were

valued within the range of 87.7 percent to 91.5 percent over this same time period.

21. I agree with those economists who have testified that regression studies can

provide some additional information about the relative CSO valuation of programming

categories offered on distant signals that they choose to carry.18 Regressions allow the

simultaneous consideration of many variables that are deemed theoretically relevant to the

outcome being considered. This diminishes the risk of omitted variable bias in which a simple

correlation between two factors could appear artificially magnified because a relevant factor of

influence was not being considered, causing its impact to be artificially and inappropriately

captured by the primary variable of interest. Regressions also allow the analysis of actions

taken. In other words, given the actual decisions made by CSOs we see their revealed

preferences. This yields information on the relative valuation of the addition of programing

types to existing CSO offerings under current regulations.

22. Nevertheless, I have not seen evidence, nor am I aware of any reason to believe,

that current regulations would inherently favor one type of programing over another. Hence, the

relative valuation of compensable programing types carried on distant signals in regressions

using realized data should still be predictive of the relative valuation of compensable programing

types carried on distant signals in a hypothetical market free of regulation. I therefore agree with

other economists who conclude that such regression studies are relevant to corroborating Bortz

survey results to the extent that they find similar rank orderings of estimated relative valuations

and to the extent that the regression study estimates appear to be of generally similar magnitudes

as those estimated using the 2010-13 Bortz surveys.

18 See Dr. Gregory Rosston (1998-99) (JSC Ex. No. 15), Dr. Joel Waldfogel (2004-05) (JSC Ex. No.
18), and Dr. Mark Israel (2010-13).
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23. In addition to the regression just discussed, Dr. Israel also calculated the average

amount spent by cable networks per hour of programming televised and per total household

viewing hour for JSC programming versus non-JSC programming during the years 2010-13.

While cable networks are not the focus of the current proceedings, and advertising plays a

greater role in the cable network market, this measure speaks to the relative marketplace

valuation of JSC programming in the general marketplace. From 2010 to 2013, Dr. Israel

calculates that those expenditures by the top 25 cable networks were on average around 27 times

greater per hour for JSC programming than for all other types of programming. Thus, those

networks allocated over 20 percent of their programming expenditures to JSC programming,

despite the fact that such programming amounted to only about one percent of total hours of

programming transmitted and just under three percent of total household viewing hours.19

C. Other Methodologies

1. Shapley Analysis

24. The CRB suggested in the context of recent “Phase II” proceedings that a Shapley

valuation would be an optimal economic approach to determining relative market value.20 From

a theoretical perspective this approach has great merit. However, in the context of this

proceeding, a Shapley valuation is not feasible because the relevant data do not exist. Moreover,

even if the data existed, the immense number of potential permutations would pose an obstacle to

such an analysis. As the CRB noted in quoting the observations of Professor Richard Watt,

“‘[t]he Shapley model provides a reasonable working solution for regulators…. However, it

19 Dr. Mark Israel (2010-2013), p. 25.
20 Distribution of 1998 and 1999 Cable Royalty Funds, 80 Fed. Reg. 13423, 13429-13430 (Mar. 13,
2015) (“1998-99 Phase II Distribution Order”).
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does suffer from a particularly pressing problem – that of data availability.’”21 Other scholars

have similarly concluded that the absence of appropriate data is an obstacle to applying Shapley

valuation to industries with bundled products.22

25. This data problem stems from the fact that a Shapley valuation shares the

revenues attributable to a bundle of products based on the expected marginal revenue of each

product averaging over all of its possible arrival orders in a bundle. Thus, in order to calculate

the Shapley value, one would need to know the revenue possible for every potential bundle

ordering combination. Additionally, for any bundle with a significant number of products, the

calculation of the exact Shapely value is computationally challenging. For N products there are

N factorial (N!) possible orderings of the products. While a bundle of three products would have

just six possible orderings, with each addition to the bundle the number of permutations escalates

and quickly becomes unmanageable. A bundle of 30 products would have 30!, or approximately

2.65 x 1032 (two hundred and sixty-five nonillion), potential orderings. In view of the vastly

larger number of potential components to the bundles of programming assembled by CSOs, the

number of possible permutations would be overwhelming, even if measures of the revenue

possible for each ordering combination were available. Given that a Shapley valuation is not

empirically feasible, alternative approaches are necessary to accurately determine the

economically appropriate distribution of cable royalty funds to different claimants.

21 1998-99 Phase II Distribution Order at 13432, n.33. The CRB further noted the testimony in that
proceeding from Dr. Erkan Erdem that “…there was no evidence in the record (or apparently
otherwise available) by which one could calculate the Shapley values in this proceeding.” Id. at
13432.
22 See Shiller, Benjamin and Joel Waldfogel, “The Challenge of Revenue Sharing with Bundled
Pricing: An Application to Digital Music” (2009), addressing this issue in the context of songs
offered within a bundle to individual consumers.
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2. Viewing

26. In previous proceedings some parties have introduced studies based in whole or in

part on the viewing and/or volume of carriage of programs as a potential basis for determining

the relative value of programming carried on distant signals. In the 2004-2005 Phase I

proceedings, the CRB determined that the Bortz survey provides a better measure of the relative

value of programming categories than studies based on Nielsen viewing data:

Having carefully reviewed and considered all of the evidence in the
record, the Judges find that the values of the program categories at issue
among these contending claimants are most reasonably delineated by a
range bounded by certain results indicated primarily by the Bortz constant
sum survey, to a lesser extent by the Waldfogel regression analysis and, to
a slight extent, by the Gruen constant sum survey.23

Similarly, the CARP in the 1998-1999 Phase I proceeding, in an order adopted by the Librarian

of Congress, found “[a]fter considering both the Bortz survey and the Nielsen study” that “the

Bortz survey best measured the value of programming.”24

27. However, in the context of “Phase II” proceedings (which distribute funds to the

various claimants within a single programming category, as opposed to the “Phase I” task of

allocating royalties among the Agreed Program Categories), the CRB has stated that viewing-

based studies are a useful – albeit “second-best” – measure of value.25 The CRB “found

viewership-based methodologies to be an acceptable approach to help determine relative market

value of television programs within a single, homogeneous program category.”26

23 2004-05 Distribution Order at 57065.
24 1998-99 Phase I Distribution Order at 3609. In affirming that award, the D.C. Circuit ruled that
the CARP did not “act unreasonably in declining to rely on Nielsen for direct evidence of viewing, as
Bortz adequately measured the key criterion of relative market value. Moreover, as the CARP put it,
Bortz ‘subsumes inter alia all viewing data that a CSO might consider when assessing relative value
of programming groups.’” Program Suppliers v. Librarian of Congress, 409 F.3d at 402.
25 1998-99 Phase II Distribution Order at 13432-33.
26 Order Reopening Record and Scheduling Further Proceedings, Docket Nos. 2012-6 CRB CD
2004-09 (Phase II), 2012-7 CRB SD 1999-2009 (Phase II) (May 4, 2016) (emphasis added).
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28. As several distinguished economists have testified in prior proceedings,

viewership-based methodologies are not a good measure of the relative value of the various

categories of distant signal programming.27 There is also a significant and long established

academic literature which underscores the economic fallacy of using viewership data to estimate

the relative value of programming carried on distant signals.28 I agree with the prior testimony

of Drs. Wildman, Crandall, and Crawford that viewership alone does not allow for an

appropriate estimation of the relative value of programming carried on distant signals.29 Rather,

the Bortz survey provides a far more economically relevant method of estimating the relative

value of the Agreed Program Categories carried on distant signals.

29. CSOs choose which (if any) distant signals to carry based on maximizing profits

from household subscriptions. This means that CSOs will consider both the incremental cost of

carrying a distant signal and the incremental revenue from attracting new subscribers to a bundle,

retaining existing subscribers, or being able to charge a higher price to existing subscribers. In

this context, viewership does not necessarily reflect the willingness to pay on the part of

subscribers; intensity of preferences is more relevant. For example, sports fans may be willing to

pay much more to watch the games of their favorite team, even if these games are only televised

at specific and limited times in a year, than for 100 hours of old sitcoms that they watch while

trying to go to sleep. Simple viewing does not represent value for a CSO when choosing to carry

a distant signal.

27 Dr. Steven Wildman (1990-92); Dr. Gregory Crawford Rebuttal Testimony (2004-05); Dr. Robert
Crandall Direct Testimony (1998-99) (JSC Ex. No. Ex. 6); Dr. Robert Crandall Rebuttal Testimony
(1998-99) (JSC Ex. No. 5); Dr. Robert Crandall (2004-05) (JSC Ex. No. 4).
28 For example, Owen, B. and S. Wildman. (1992). Video Economics. Harvard University Press:
Cambridge, Mass.
29 Dr. Steven Wildman (1990-92); Dr. Gregory Crawford Rebuttal Testimony (2004-05); Dr. Robert
Crandall Direct Testimony (1998-99) (JSC Ex. No. Ex. 6); Dr. Robert Crandall Rebuttal Testimony
(1998-99) (JSC Ex. No. 5); Dr. Robert Crandall, (2004-05) (JSC Ex. No. 4).
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30. While viewership is relevant (although still not the only relevant factor) to

broadcast stations in selecting content – because advertising revenues generally increase with the

size of the audience watching a program – the calculus is different for CSOs. CSOs receive no

advertising revenue from distant broadcast signals, and even if CSOs could insert advertisements

into distant signals, the revenues from such advertisements would still be dwarfed by the revenue

coming from subscription revenues.30 As such, the perceived intensity of subscriber preferences

would continue to hold far greater influence on a CSO’s decision to carry a distant signal than

would the opportunity for small revenues through advertising.31

31. Moreover, the economics of bundling suggests that the most profitable addition to

a cable system’s programming is for content that is negatively correlated with content already

offered by the cable system.32 The negative correlation across subscriber preferences for

programming type is important in this context because it means that when choosing to carry

distant signals, CSOs will not only be concerned with average demand for a channel, but also

30 Napoli found that 85% of CSO revenues from basic channel offerings come from subscriptions
rather than advertising fees. Napoli, P. (2003). Audience Economics: Media Institutions and the
Audience Marketplace. Columbia University Press: New York. More recently, SNL Kagan
reported that in 2010-13 less than 4 percent of total cable television revenue came from net local
advertising revenue. Broadband Cable Financial Databook, SNL Kagan (2015 ed.). There is no
reason to believe that advertising sales on distant signals would be greater than that for cable
channels currently earning advertising revenues for CSOs. Hence, the presence of such advertising
revenue would have at most a very marginal impact on a CSO’s desire to carry a distant signal.
31 See Dr. Gregory Crawford Rebuttal Testimony (2004-05) p. 6; Spence, A. and B. Owen, (1977).
“Television Programming, Monopolistic Competition, and Welfare.” Quarterly Journal of
Economics. Vol. 91, 103-126; Owen, B. and S. Wildman. (1992). Video Economics. Harvard
University Press: Cambridge, Mass. (research in media economics on the difference between
program content choices under systems which maximize advertising revenue verses systems that are
driven by pay-support in TV markets).
32 Crawford, Gregory S. and Ali Yurukoglu. (2012). “The Welfare Effects of Bundling in
Multichannel Television Markets.” American Economic Review, Vol. 102, No. 2, (April), 643-685;
Crawford, Gregory S. and Joseph Cullen (2007). “Bundling, Product Choice, and Efficiency: Should
Cable Television Networks Be Offered a La Carte?” Information Economics and Policy. Vol. 19,
379-404; Dr. Gregory Crawford (2004-05); Carlton, Dennis W. and Jeffrey M. Perloff. (2005)
Modern Industrial Organization. Fourth Ed. Pearson Addison Wesley, New York; Dr. Steven
Wildman (1990-92).
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with carrying channels that are different from one another so as to increase the profitability of the

subscription bundle.33 This also suggests that more niche programming will be chosen.34

32. Thus, in the context of the economic value of individual programming within a

bundle to a CSO, neither simple viewership data nor volume of programming is an appropriate

metric for the relative market value of programming on distant signals. As Dr. Steven Wildman

has testified, “If anything, … we would expect that the types of programs accounting for the

largest fraction of the viewing audience on distant signals to have the least value to cable systems

at the margin. Thus, a viewing measure based on gross percentage shares of household viewing

hours would tend to provide results that are inversely correlated with the appropriate measures of

the relative values of distant signal programs.”35 He underscores this by showing that what

“cable systems pay in per-subscriber fees for basic cable networks is not closely correlated with

audience size for those networks.”36

33. The economic reality that viewership is not a good metric for the relative value of

various categories of programming is further illustrated by Dr. Israel’s finding that the top 25

33 Even within homogeneous programming, viewership is not necessarily a valid measure for relative
value to a CSO. For example, consider an individual who likes news and public affairs
programming. This individual might prefer MSNBC programming to CNN programming. Yet, for a
CSO, if it already provides one of these channels in a given bundle, the addition of the second will
have less marginal value to it than if the CSO currently carries neither. This is true even if a
particular individual likes one more than the other (or if viewership is generally higher for one than
the other) since it is the marginal increase in CSO profits that is relevant to its decision to offer the
additional programming. Moreover, since it is the intensity of preferences for programs that
influence a CSO’s ability to attract, retain, and charge higher subscription prices, viewership without
true knowledge of preferences is potentially misleading.
34 See Dr. Gregory Crawford Rebuttal Testimony (2004-05) p. 10; Dr. Gregory Crawford (2008)
“The Discriminatory Incentives to Bundle: The Case of Cable Television,” Quantitative Marketing
and Economics, Vol. 33, no. 3, 41-78; Dr. Steven Wildman (1990-92).
35 Dr. Steven Wildman (1990-92), p. 9 (emphasis added).
36 Wildman explains that “the 1990, 1991, and 1992 average license fees per subscriber for ESPN
and CNN were substantially higher than USA Network’s license fee even though USA Network had
higher average prime time ratings and, except for CNN’s higher number in the Gulf War year of
1991, higher average 24 hour ratings than either ESPN or CNN.” Dr. Steven Wildman (1990-92), p.
14.
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cable networks devote almost 23 percent of their programming expenditures to JSC sports

programming, although that programming accounts for about 1 percent of those networks’ total

programming hours and less than 3 percent of their total household viewing hours.37 These

results, and Dr. Israel’s similar results for his analyses of the TBS and TNT cable networks,

demonstrate (in an analogous market) that viewership and volume of programming are not valid

measures of the relative value of programming categories, even in a market in which CSOs are

able to insert advertising.

3. Cable Subscriber Surveys

34. The CRB’s 2004-2005 Phase I determination also considered the results of a

constant sum survey of cable subscribers and concluded that, although it was “much less useful”

than the other evidence of relative value presented to the Judges, it “cannot be totally

disregarded.”38 However, it appears that those subscriber survey results did not alter the CRB’s

awards to any significant degree.

35. The CRB was correct to accord little weight to this cable subscriber survey. A

study of cable subscribers misses the relevant economic mark because even in the hypothetical

market for distant signal programming the buyers would be cable system operators. As the CRB

has found, it is the Bortz survey that “focuses on the appropriate buyer in the hypothetical market

– i.e., the cable operator.”39 Moreover, given that the respondents of the Bortz survey are

internalizing their beliefs about subscriber preferences when responding to questions about the

relative value of categories of programming, this aspect of the market is reflected in the Bortz

survey.

37 Dr. Mark Israel (2010-13), p. 25.
38 2004-2005 Distribution Order, p. 23.
39 Ibid.
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36. Conversely, when considering the preferences of only cable subscribers, all of the

other market forces affecting the valuation of programming categories by a CSO are

inappropriately ignored. As Dr. Wildman has correctly testified:

While it is the case that CSO and cable subscriber surveys
presented to the Copyright Royalty Tribunal in the past showed
somewhat similar overall rank-order value assignments by CSOs
and subscribers, the two types of surveys do produce different
allocations of value among different types of programs. Therefore,
in comparing the two types of surveys it is important to remember
that from an analytical perspective, the two approaches are not
close substitutes for each other. Because CSOs are the purchasers
in the relevant marketplace and subscriber demands are filtered
through them, the CSO survey results must be considered more
primary and as more directly relevant to the determination of
appropriate compensation than the subscriber surveys.40

40 Dr. Steven Wildman (1990-92), pp. 7-8.
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“North-South Technological Diffusion: A New Case for Dynamic Gains from Trade,” with
Diego Valderrama, 2006.

OTHER WORK

Op-Ed. Many Reasons to Renew Obama Fast-Track Authority on Trade. Raleigh News and
Observer, June 10, 2015.

Guest editor. “The 80th Anniversary of the 1934 Communications Act and the Inception of the
Federal Communications Commission” Review of Industrial Organization: Volume 45, Issue 3
(2014).

“An Analysis of Entry and Exit in the US Broadband Market in Recent Years,” with James
Prieger, Report to the Broadband Task Force, FCC, 2011.

Book Review on The Race between Education and Technology by Claudia Goldin and Lawrence
Katz. Economic History Review, Vol. 63.3, Aug 2010.

Book Review on Intellectual Property and Development, edited by Carsten Fink and Keith E.
Maskus. Journal of Economic Literature, June 2006, Vol. XLIV, pp. 475-458.

“The Impact of Removing Licenses and Restrictions to Import Technology on Technological
Change.” Background Report for the World Development Report 2000/2001, July 1999.

TEACHING

Economics of Telecommunications Policy, Duke University, 2012.
Honors Research Seminar, Duke University, 2007 – 2016.
Intermediate Undergraduate Macroeconomics, Duke University, 1998 - 2000, 2002, 2003, 2005,
2006, 2010, 2012, 2014, 2016.
Graduate International Trade, Duke University, 2002, 2003, 2005.
Advanced Graduate Macroeconomics, Duke University, 1997 - 1999.

UNIVERSITY SERVICE

Run Spectrum Lab at Duke University with seven undergraduate and two masters lab members.
Interviewer for Duke Nominations for Rhodes, Marshall, Mitchell, and Schwarzman
Scholarships, Fall 2016.
Vice-President, Phi Beta Kappa, Duke University Chapter, 2014 – present.
Director of Honors Program, Department of Economics, 2007– 2008, 2009 – present.
Committee on Members in Course, Phi Beta Kappa, Duke University Chapter, 2009 – present.
Duke Alumni Association Board Member, Sept. 2012 – May 2016.
Faculty Advisor to Duke Fed Challenge Team, 2015.
Duke Library Council, 2012 – 2015.
Duke Faculty-Student Connections Work Group, 2012.
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Director of Duke in NY: Financial Markets and Institutions Program, 2007 – 2009.
Co-creator of Duke in NY: Financial Markets and Institutions Program, 2007.
Director of EcoTeach, Department of Economics, 2005 – 2008.
Duke University Academic Council, 2007 – 2008, 2009 – 2010.
Committee on the Undergraduate Experience, Duke University, Fall 2005.
Forum for Excellence in Undergraduate Education, Fall 2005 – Fall 2009.

PRESENTATIONS IN LAST TEN YEARS

Discussant for “The Future of the Internet Ecosystem in a Post-Open Internet Order World”
Technology Policy Institute and the University of Pennsylvania Law School’s Center for
Technology, Innovation and Competition, National Press Club, Washington, DC, January 8,
2016.

Panelist for “Does Platform Competition Render Common Carriage Irrelevant in an IP World?”
Progressive Policy Institute, Washington, DC, November 20, 2013.

Panelist for “A Workshop On How To Meet The Information Needs Of Communities.” UNC
Center for Media Law and Policy, Jan. 20, 2012.

Chautauqua Lecture for Duke University Freshman, 2011 and 2012.

Panelist for Congressional Hispanic Caucus Institute Public Policy Conference, September, 2011

Witness for the Congressional Hearing on “Promoting Broadband, Jobs and Economic Growth
Through Commercial Spectrum Auctions.” For the Communications and Technology
Subcommittee of the House Energy and Commerce Committee. June 1, 2011.

Panelist with Paul Milgrom, Michael Riordan, and Hal Varian for the Presentation of the FCC
Spectrum Auction Authority Letter to President Obama. White House. April 6, 2011.

Panelist at the Broadband Breakfast, "Setting the Table for the National Broadband Plan:
Collecting and Using Broadband Data," Washington, DC, February 2010.

AAC&U Annual Meeting, “Systematic Improvement of Teaching and Learning Through
Experimentation and Assessment,” Washington, DC January, 2010.

NBER's Summer Institute 2009, Economic Fluctuations and Growth, Small Working Group,
Cambridge, July, 2009.

Systematic Improvement of Undergraduate Education in Research Universities, Duke
University, June 12, 2009.

Panelist and Moderator, ACLP Advanced Communications 2009 Summit, Advanced
Communications Law and Policy Institute, New York Law School, April 2009.
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Keynote Panelist, Wireless Technologies: Enabling Innovation and Economic Growth
Conference, Georgetown Center for Business and Public Policy, Washington, DC, April 2009.

Martin H. Crego Lecture in Economics, All College Lecture, “Economics and Public Policy at
the FCC,” Vassar College, March, 2009.

Forum for Excellence in Undergraduate Education, Kennedy School, March 2009, Nov. 2007,
Nov. 2006, Nov. 2005.

“Universal Service Fund Reform,” Phoenix Center 2008 Annual U.S. Telecoms Symposium:
Telecoms Priorities for the New Administration, Washington, DC, Nov. 2008.

“Intellectual Property Rights and International Trade,” Conference on Regional Determinants of
Productivity Growth, University of Washington, Oct. 2007.

“Economic Drivers in Policy Formulation,” Spectrum Management Conference, Law Seminars
International, Washington, DC, Sept. 2007.

Keynote Speaker, “Antitrust Developments in the United States,” CRA Int’l Antitrust
Conference, Brussels, June 2007.

Keynote Speaker, “Economic Analysis in FCC Decision Making,” FCBA and Stanford Institute
on Economic Policy Research, April 2007.

PROFESSIONAL ACTIVITIES

Yale Alumni School Committee Volunteer, October 2012 – present.
Board of Academic Advisors, Free State Foundation, July 2011 – present.
Steering Committee Member for NSF funded “Enhancing Access to the Radio Spectrum (EARS)
Initiative, Spring 2010.
Consultant to the National Broadband Task Force, 2009 – 2010.
2009 TPRC Program Committee Member: The 37th Research Conference on Communication,
Information and Internet Policy, September 2009.
Consultant to the Federal Communications Commission, 2007.
2008 TPRC Program Committee Member: The 36th Research Conference on Communication,
Information and Internet Policy, September 2008

LANGUAGES

Fluent in English and French
Working Knowledge of Spanish
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REBUTIAL TESTIMONY 
OF CRECORY S. CRAWFORD 

I am Gregory S. Crawforo, Professor of E'<onocnics at tbe University of Warwick in the United 
Kingdom. I received a PhD in economics from Stanford uruveaity in 1998. I was an assiswu 
professor at Duke University and au assistant aod later associate professor at tbe University of 
Arizona. In 2007-08, I served as Chief F.conom.ist at the federal Communications Commissioo 
(FCC), an independent federal regulato,y agency cba,ged with regulating a number of media and 
communications industries, including the broadcast and cable television industries. I reported 
directly to the aiaianao of the FCC and advised him and his slllf on a number of topics in these 
induscries. including mergers. spectrum auction design, media owoershlp, oetWOrk oeutrality. and 
bundling. After my servioe at the FCC. I joined the Oeparunem of E.cooomics at the University 
of Warwick as a full professor. I am Oircctorof Research for the economics depamnent. 

I conduct reseateh on topics in both industtial organization and law and economics. Most of my 
research has analyzed the cable and satellite television industries. Particularly relevant for this 
proceeding, I have pubJisbed extensively at the ioteBeCtion of these fields. evaluating coodition-, 
of demand and supply within the cable television industry and the coosequeoces of regulation oe 
economic outcomes in cable mukds as well as measuring the incentives for and consequences 
of bundling in the industry.' When the National Bureau of £cono,nie Reseatdl (NBER) 

1 -J'bc l.mf*t of tbc 1m. Cable Act oa Household Oea».nd t.nd Wclliue; R.-4ND Jow,,,ol of EcolfOIJlkt, •I.Jld! 
(Autumn 2000). ,22-449; .,.,.tonopoly Qua]il)' DclJX!atiott atld Reguhlion in Cabk Tclevisioi:i,"' (with Manllew 
Slium), Jm,mwl of Law a,wJ Econtmtlu. vSOnl (Febnlaty 2007), 181-209; "Bu;s)dliOIJ. Ptodnct Choice, lDd 

In the Mitter of 

Distribution oftbe 
2004 and 2005 
Cable Roy•IIY Fund, 
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commissioned a volume aualym,g Ibo cooseqc<n«s of ecooomic rquJatioo across a number of 
American industries, I was ll$Ud to wrj,e Ibo chapter OD cable !devision.' I bave publisbed 
llWllftOOS aadtmic lU1icits in sud, outlets as e--etrico, the RAND JoumaJ of Economia, 
and lhe.foumal of Law and Emno,,,;a. My CV is a1rad!M as Appendix I. 

I have been asked by coumd for Ille C«nmm:ial Televisioo Chimams to........, ille anal)ti<al 
3pproadt ..ilectcd in the dm:cl case tt.SmDOOy or Dr. G<o<J• R. Rxd in lip of me -ie 
principles dw alfea !be cable tdevisioo induslty. In doing so below, I fust explain !be 
economic principles mar dererrnTne the relative value of me various channels of program comem 
rnricd by cable tdevisioo S)'SllmlS. of wlticb !be camage of dislam broadcast sigDa1s is a special 
case, I dl<n review ml offer my opinions OD !be expen n,pon sobouncd by Dr. Fool. including 
bis ,ugg«1cd relimce OD !be SIUdies also preseDled oo bdialf of die Progxam Supplier claimants 
by Dr. Arthur Gruen iD this prccnrling.3 

I. CABU'. £CONOMICS 

A. Distant Sign! Bask$ 

Oiswn sigDa1s are broadcasl tdevisioo signals mar a cable operaior bas eleacd to <any unoer 
Ibo «JllljJU1'<>ry lic:ense scbeme sc< foRb in Seaioo U I of die Copyrigbl Aa. I - Illar 
the �· Acr r<quires cable .,- to pay royalty fees in ooler to cauy disrm sipls aod 
dial the am<JUllfS of dJesc fecs g..,...Uy cl<pead OD die - ruciprs dJe S)'Sf,m eams from 
subscription fees fur .servioe tierS that indhde any t.elevisioa stations as �u 8$ lbe DW:llber and 
1ype of cfutant sigt)aJs i• chooses 10 <any. The royaJ1y fees :ire clisuibured to cq,yright owners 
for die remnsmis<iOD of dleir-'<s oo die disWn signals dw cable opemoa cbooe ro <any. 

I undetstaod dw die rdovanr crilrrioo for aJlocaling cable copyrigbl royalties 10 copyrigbl 
ownen lbat bas been esmblisbed by previous pcoceedings in this mmer is dm of �ela1h'e 

flficicocr. Shoold C.. T- """°"" Be 06md A La C>no?.· (- - o.u..). ,.,.,..,._ 
£cow,ala.,. Po/lq, Tl.9a)..A. (Onobef 2001). Ji940'; 1lie Oise.• • by� a:, 9etdle: The C.ue 
olc.b"'Tde,ioiou,"_M _,_.,,_..,(M,,d,1!l08).•1·1&. 

t The �'B.EI. is a prlntt:. "°"9ffll,c mad! 011g11rirttN dtdic:::ded to swdyiag lbe � .ud a:.::\,li.:ics of 
eoooomlcs. h is mt lupst. KlOOOlllic:a aeudl 01g•1imioD. ie lS Uailed S&aa. The diaper is tiOed.. '"Cable 
Rc_gwuioo iD ibc S.C. Ea; Chlipa S iD Role. N .. ed.. "6::ouomic Rqwadan U'ld. ID Rt:foma: Vl"1iat Bne 
We lctm::d?• � Ulli•eoiO q(OD:qo Pte$s.. 

' � ol l!lfte ffPOrtS a,t, rn • .,... oo bdl:tlf ol � Ptognm Sllpp6cr deimnn ..cldR::we. Cle rt:lmw' matt« 
\'ID of amir:. a ptOgWll dtmall. iD Im diaal aipll lDll.lizl. Acw4iacb, my dbmJ fflmoOJ k b:mcd 
oa me pop:amc ••FIY ch:inaob; GJd doc:$'* addrm� dele..11Mrodc• oldie Music O,iman" sllare. 
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maJtttpbce value."' Of ceeese, because of !be oompnlsory license fees set by !be Copyright 
Act. mere is no explicit rrwtec for diswu bnmc:ast signals AB a resulL. previous proceedings in 
ibis mJtter bave CODduded dW "1he P.lnel's pliuwy objeaive is IO 'simohie [tdali,'e) mart,,( 

valuarioo' as if oo oompnlsory 1iceose e.ns!Od."' 

A proper ecoooa:tic atdlysis of the relatn·e mad:a: value of lhe ,'arious COfVJ"!Dt ca1egories on 
cfi&wu signals in !be absence of a oompuJsory licease mw, be groonded in an UDderSlanding of 
!be ...._.,.ic fom,s � ou1oomes in !be coble !elevisioo indusay. In ibis seaioo of my 
repon, I descobe !be e<XllTil)ic foa:es geoenting !be supply of and demand for- broadc:asl 
signals. I also desalbe die implicalioos o( ibis analysis !or determinmg lhe reledve value of 
al1emative p,og,am !ypCS Qllleudy c:uried oo dim broadcaSl �- 

8. Dislll.al Sjpll lmporurloa udtt tae Comp.Jsory Ueense Sebcme 

I undemand dW !latioos catried as cfi&wu signals an, generally no< avaibible in Ille system's 
klcaJ marter and tha1 freqlretldy !bey are impom,d liom rewively nealby mm:eu.• Because 
distanc signals are broQdcas1 teleYisicr:t signals cmied by a cable sysiem, lbeir cmi,ge combioes 
elements of program selecooo fo, bom broadcast stalioos and coble systemS. In tbe w,guoge of 
snpply and danand, tbe ecooomic forees go,"fflling broodcaSI swioo programming -­ 
dfflnnme dist3III signal supply and die =:,nomic foroes gov<rnlng cable sysiem channel 
selectloo ddmni,,e disw,t sip demand. I di<nlSS each in tum. 

r. Broadcasi SWiOD Proaxwomios Qoicc <Di.stmt Signal Supply) 

In re1evisioo martws. c:ommetcial bmldcasl s&atioos selecl programming to marimiu the oe:t 

advettisit,g .......,. Ibey can receive from !be audieoa:s tbey m attraa IO dW progJ1llllllJit. 
Using tbe same es•mple dW Dr. Ferd was asod ,o coosidet in bis 1ellimooy, KA1V, lhe ABC 
affiliate in Linle Rock. A!bnsas. lite otbe:r c:ommetcial broadcast ldevisiOD 5Wioos, selects its 
programming IO mniroiu die Del alh"e:nising rcvcnu:e i1 can eam by selling aud.ieDces in the 
Liale Rock mart.e, ,o ad\'alisers. 

' -c)Qty Wcf'$llhKi11 a:icticc � ID liln'e a:,od. llie "ttsC of aft:' ed. bas ter'fitd as dJc priocipa) baas i,r 
111oqrq Qlbk c:c:,pjtiek ,o)"lhio • "'.ebdff � ....... O:lp)'ripl. Atbia:atioll Royalry Pine:) 

(4CARP1 l998J99 Rq:iorl 111 9; ""1'lle 1990--92. Paod _ coacWed dill � nl!li!' is W: o:,ty logic:al aud 
1ep1 IDO:...,..,. · CARP 199&W Rtpon. • 10. 

> 199&99 CARP Rcpon • 10 (citioc p6:,r CARP, U:ntva. ud. Oxtt decisiom). 
' 1 uude..u.ad - eticku.e 1e:p1di0& dint Cfflttll pumm bu � be= a,odtre,ed ill tis poc:c«lb .. a:, .... 1111!.S,atemtd o/Ricbatd V. Dacey.a 7--8(93Sof� diam sipalc::milge widm lj() 

Ide:$). Tc:stimouy ot knld N. Frill (diswa. � of bit c:oq,uiy's mtbls m. adj.,..., ,c::oeo.Dr saall!r 
tm.ttm). m:1 Stutmmr ot J.od w�· s <• rmner 111e a.r1ca. a�- local Sb1iom a:ad 111e 1111m, 
.. -..'CD'ls .... _ 
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As further d<scribed below • ..,.,. broadc .. , Slariom cm up being c:mied oo dislan• ca1>1e 
tclevWoo S)'>lems. Ooe migllt rcasooably 11$1:, "How doc$ Ibis aff'CCI lbeiT p� 
clecisi<lm?" The answer is dw it doesn'L I ll!ldenl2nd dw dle v;ew;.g or disuru broadcast 

signals lS minisrnle. bod1 in absoluce tetms and relative to lcxal viewing of local broadcast 
signals,' ml clisl3nl signal audiences would lbererore � .. liale or oo advenising ,'llue. I 
funber UDdelsland mu broodca5' iDduwy wiuJesws ban explained in Ibis poc«<ling tbat 

swioos do ooi ml, as a pnc;ocal """"'· could ooi ..U mdieuoe5 in disauu llllllceU to 
ad'."ffli.sm.1 Thus, dlere is DO addiliooaJ advfflisulg m'<llUC dw migbl cb.aDge lhe \"aluc 
cal<ulus fur a -.... .. ·, 1oa.1 nwte, p<ogmllllllll3 d<cisiom .. a """' or distaul carnage.• 
While me specific programming cboic:es made by differem TV - differ doe ID differences 
in ..,. es fur progrm,ming and andieoces across mmeis. die ecooomi<: princip(C5 Ulldalying 
dJese decisicm are die same. The n,sw1 is a .., of prog,1111miQg lineups fuc eacb of lbe rougbly 
11,(YJ U.S. brood<:ast lclevisioo "3tions. £,eluding d:1o5e Sl300ll$ al..ady avaibl,le in a caJ,fe 
.,.._., local mane<, !he agg,egate of all lbe swions' iesptaive p,ogrammina decisi<m 

dclmDine !he $UJ>PIY or dislam broadcau aignal cooteot. 

In geoeioJ, !he decisicm facing cable S)"'SlelDS are more oomplic:aled dWl d>ose fating broaocasr 
swioos, ror II leasl lhree reasoos. f'u.i ... m\llti-di:ionel disuibulors. cable S)'5'CDl5 DJUS1 

cboose many channels 10 any, amoog a wide vari<ty or alirmstiv05. Secood, Ibey sell lhese 
channels. widl few exeepooos, IQ $Ub$cribiDg - in bundlC5. Finally, ml mosl 

aig,,ifiandy (or my aoal>-sis l>ete, cable sysrems, wilite broadeasl -· can also eam reveme 
from r... paid by dJeu subsaibe<s for !he bundles or cbannds Ibey olfer. In facl. cable S}'SICIDS 

rely eilber prechnioamly or e.lclusivdy oo subscriber reveme rather than adveaisiDg: m·eoue, 
depetlding on !he type or dwmd .'1 

' I UldtBWJd dal UOlbu •ia:Jm iD dm pooc,....,.,e, Dr. Micmd Topper • ..ill be pne91'C'fillg &11 aaalf* d:al shows 
Iha me,;.,....., D - lipals ....- ;,, ""•!PM Spocbl SIDdy.........,, - ., Program 
SGpplico ia dm PQCO"'tia1 ,epdmled kss l!lim CIG&-bltf ct eee pert:UI ol aD ldt:,isioo YPiDc das iD jga 
!be c.t,le bomrtloMI ,r,ficre disud � � -&wed • an. 

• 1 baw tniit'Wd me irii.itrmJ of Commc,c:iu Td.•isioo o,a,nq •itmas Dr. Daoty ao:S Mt. Fria: iD mis 
_.i. 

' EYa if disc&la able � COtJld JOa!ldJow ba,r,e some imhncc oo beoldt• aolioD i,n:,pam cb:lkiet., that 
illfb:llce ..auJd '"' a,, .sWy already baw Md its dhct. gi'IU QIIII .._ laTe txa curled as cllsttm. slgDals 
i)rdttwtef 

• For mlll1 c:1b1e: a:twod.i. __.. o&:I' '1cai avails*., cable srs,mm dutcmy IS� uJ;,ie opmtars may 
cam m ia;,c:.au;aJ. � � loCa! � ab ill: tdcfirion t0 dxir priDLipaJ Mlb9c:a\,tcioo 
re•www. Baa for a auttbtf- of o<ber' dontth a)' dJoosc II> caru ia dim" bask ...ideo lffl"b twdlN, io::ka:lma 
dsUra sipals. local lldt'fisioo Aa00m. Clble Dr:h•od.s � as CSP AM. 19,e Saadaace. Clliuad, limier Oasde 
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Carriage decisions are acrually simpler ill the case of distant signal importation. because cable 
operators may not insert theit own ads in distant signals and therefore cannot benefic from any 
advertising revenue from the signal. The primary goal of cable systems regarding distant signal$ 
is therefore co select broadcast signals that maximize their profits from household subscripdons. 
They do so by selecting me channels that appeal to hwscbolds in their markeL As pa.rt of lbe 
selection process. they compare the incremeutaJ revenue from carrying a cha.noel co the 
incn:meotal cost from carrying it 11 The incremencal revenue arises from their ability to charge a 
bigbc:r price to existing subscribers for a bundle includ.iag th.at channel, to anract oew subscribers 
to the bundle, or lO avoid a loss of subscribers to the buodle. The incremental cost depends 
principally ou !he license fee for !he slgnal detennined by the Nies specific<I in !be CopYri.ibt 
Act.t2 

While the specific choices made by different cable systems differ due to differences iD their 
assessment of the relative tastes for programming among their subsaibe:rs and potential 
subscribers, the economic pdnc.iples underlying these decisions arc the same. The result is a set 
of chosen distant broadcast signals for ellcil of the rougllly 8,000 U.S. cable systom!. These 
decisions reflect the demand for distant broadcasr signals. 

3. Advertiser versus Pay.Support 

As indicated above, a primary difference bet"1CC11 programming decisions made by broodcasteis 
aod those made by cable systems is the source of revenue on wbicb they reJy. While broadcast 
stations rc:1y exctusively on ad\•ertising revenue, cable syscems rely either predominantly or 
exclusively on subscriber revenue. This difference bas important implic,tiOO-$ for the different 
kinds of content shown on each placform and thus the relative market value of content which is ar 
the heart ofthis proceeding. 

Movie$. and 90mt stan-up nctWOdcs, cable openlots reeeoe oo local l&dverus.i� reveaues at all. Ovcr:all, gj\\ 
of cable opcntot:f te'YelWC5 from lbcir owe; video cb:11.ii.iel <>fre:rbigs an!: from subscription fees rather lhan 
.tdvertuUlg sales (NapoU. P., Atldief# £coii0tnitt, Cotwnbb Univer:dcy Press (2()03) u 17. Tabk I .I). 

u Tbt1 is a simpl.iftcatloo <>f too system•, true doci.1ion. but appropri;tc !Qr tbe � of llus prooecdmg. Jo 
pracdoe, cable Sf!lCJllS offer multiple �rvite3. inckldinc 101.en>et llCCeSS, a ll'l£'au of bundles of cable cNoocls 
(rypically called Basic/EAJ)illlded &&.ielDi&:iu.l Oa,ic.le«:.). multlple.1:ed (buod)cs of) premium cb&ancl.,_, Yidco­ 
olHlcmaod, etc. Eich of lb� v;u:ie, ltl the llm()Utt or physioo capacicy �'°provide lbe: $11!1'Yice. In 
effect, syMcnu 1ry 10 cqwDe (be hic-remeota.l profit from each unil: of ca_pllCicy IICIOfl lPCnices. 

11 A prim.ti)' difference betwceo a cable S)'sttm's �r:ria,e tk,eisioa f.or MY otb« cable cbaancl u opposed to• 
disl&Ul s:lgml may come from diffen:ooes io tbc CO$l ot earrlage. ByCOllltl'Ut with cbc .scanriocy royalty fee ror • 
dl<1wx slgnal, lho incremcatal coM of c:a[l)'inJ • typic::il c�le eh3.tlrlel is cbc pcr+Sl.fflCoOCr affiliale fee payable 
to the cbanncl in� for the ri&}l410 carry ii. 1'bese ate dettmnincd in bil4tcDJ oc&(l(iatiom betweea cbanoels 
(or families of clta.noel4. c.z,, Distie)') too cabk sys11m» (or families of ,S)'StcJm, � .• Comcast). More popular 
ocl"''OW m: able IO 11eso1late ror blgbe:r fees, wltb ESPN the hiJbC3t (;w»na :idvenisiog·rupponod octworb) at 
ro�Jy S2 .60 per subsclil>ef per ttlOllth in '2005. For pwposes ot 101 uiatysis, J tave ignon:d tbc: c:able system's 
costs of pbyslcal .cquisiriotl of the Wanocb. 
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O,,,,en1 distributed oo broadcasl statiom is seleaed to maximize ad\•ertisiJ:1: re"\'enut:S in the 
origiml 1oc:aJ 1ll2m'! wt.en, it is broacbsr Beau,e � ..,..,,.,., geae,-ally increase wi!h 

tbe size of lbe audience thaI waicbes a program.. bmadca9 stations select MOJem 10 appeal 10 as 
broad an aodieoce as possible. B"Y coouasr.. cooteOI discribUI.ed as diswu btoadcasr signals on 
cable S)'5temS is selected m maximize subscription reveme.. Rdiaoce on subscnller paymenu 
means dw !be petteived inUntlry of sul><cribm' IISleS ..- dJao jusr lhe qoamily of tbeir 
vie.wing will inftaeoc:c die ooma:11 dlal is shown. For example, c:oment dW gives SS iD value to 
oee fifill of a mamt's - <OU!d _. twicc as mucb m.,,..,. for a cable systtm than 
COllleDl Iba gives SI in value 10 ooe half of a owt<t's households, cvca if the 1Jmer audience 
were two and a bal(tim<, lhe me of !be -- lhis fundamontal difl'ereoc:e � prog,am 
co,u,.,,, cboius motivat<d by ad\'ertisu,g """"1!eS and !hose motivar,d by pay-support in TV 
maittu is recogniud in a lor,g line of research in media eoooomics." 

The inq,orou• implication of dris well-lcnown principle is dw, wi!h l<ga,d to diso3ot signal 
carriage by cable televisioo -· vln<iag Is ao, ,'llhle; snbscnbe< paymens to cable sysrems 
coenmu,icate value." In tbe seaiom lbat follow, I describe ibe fllcrots dw inl!oence !be value a 
cable system obcains from disWu broackaSI signals. This. in mm. provides further insights into 
tbe rebuive mamt value of ibe....,.,. cooiem caiegories beiDg CXJOSidezod in mis proceeding. 

C. Futol'$ lan. .. e;ag Cmlle Cvrisg,e Decisions 

Mud, of my academio research in ibe ccooomics of cable television - analyz.es ibe 
inoaJm-.. cable _. ba"" to bwldl< program scniees, including ibe implicalioos !hose 
in=itiv<s - for dleir caniage dtcisions. As ibe camat• of diswll broadcaSI sigDals is jus, a 
special ease of tile more g,eottal cbannei choice problem. !be resuhs of mis resean:b are direcdy 
tdev.w-. 

In a SlUdy publisbed in brfon,,atiqn Ea,,,omia and Policy in 1JXT/, Joseph Olllen and I 
simulaled outcomes in an -..-.nge· cable televisioo mamt io invesligaie !be rwlive effecu oo 
cable opc,atOB and subscribers of tile pnaice of selling dwmds in boodles. We cooduded tha1 

13 �. A. AJICl 8. 0M:::o.. '"TclPisioe Pn:cs11e11Wc. � �alld Wdfuc., • �Jotntol 
of E.wks, 191 (l971)., ICG-126. Clr,apes- 4 ill Ow!:G. 8. Im S. Wiklrxll.o. Y-ffi fuw1i f Han-aid 
UuiriUQ Ptaa (1992). Ardertoe S.. atld S. Coa&. "'Matb:t Pio•isiau of 8IWdc uCiQS: A Wdf&:rt Aml)'sis.. • 
-q{ea,,-;cStu!ia,w72(�200S).u!l60-<il. 

tc A,r cable' Wands ia -.bicb die Cllbit ....... telb m ad1fltiwg, Slldl U a diSDu. sigod. die: R:bln"e &i::OClflllllS 
ol subscri.'U � blff ao dim:t Riltioa to tbt rdM:iYe 1m:miJ of euhsai,cr � or abletber 
willingrcss to pq. for eumpir, a COUP..,..,. may be wlirtg to plJ m.dl IID)IC to ...:t. 3 hours O( his W'Orile 
i::>olblD 1ta1: du to Wikll lO llow:S of old movie,.. for cable dMnock ix � Clblr opemon, em am bom 
wt..:.is.dori leet mad achfflh:ing rm-. illcR: b,. Cl:ldl>off� -- ot.,,jeaiw.s. &ad ibc � aeleded 
t:tfteetl. mh of «b8 auu:i•a to CQ(t bodl •moa and sublc&tt paymuu. 
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"two key &aors d<ttroline lbe - o(-mg co profu and welftre: lbe dilfaeoce 
i.,,,....., ma,ginal cost and .,..,, WTP (Willin3ness-to-Pay) fur [dwmels) and [negative) 
oon-dation in lhat WTP fo,- [cbanneh)."" The fust &a<><, me dilfereoce i.,,,.-, willingness-to­ 

P"Y and costs, is somewtw inmitive. The avenge �Y for a channel is jusl its 
-.-.ge demaoo," lhat is, the avenge amoum households would be willilll! IO speod in oolu to 
ba, .. """"' 10 me <11aooe1. 1bis firs, filclOr mos simply ">� dial ._ an: more lilccly ro 
cany cbanoels to.- which lbe O\'ffili" demand is tpeaicr COll!p!m! to the cost Ibey have to pay for 
such chamcls. That is, a able sysiem faciQg <wo d:wmtls wilh a cost of SO.IO per Sllbscnl>er 
per moOlh will carry lb< ooe foe v.irlcb """"""°" in its - are willing eo speod an avenge 
o( S0.30 per subscriber per monlh before lhe coe fc.- which Ibey are willing to speod S0.20 per 
sub!criber per moolh. 

The secood faolor. oeglili\'e com:wion, is = subck. Nepave oomJatioo in Ibis ClO!llexl 

refers co a sinwioo in wb.icb an iodividuaJ having higher th3n average tastes for ooc channel will 
tend tO have lower tban average la5lt:S for arober In such serrings. ii is common to find some 
mdividu:als preJaring one channel over ancvhtt, while ocbets have lbe opposite p,efereoces.16 

Neptivc <Omlation is aiticaUy unpo<Um 10 cable system prOfilabilily heat,se lhe great 

majority of cable channels (and all distant broadca:9 signals) are offered i.n bwulle:s. Bnrvmng 
effectively allows cable sysiems to clwge diffMO[ prices to dilferem bousellolds fur lhe same 
cbannd, despiu cbai:ing lhe same oveaD price for lhe bundle. This "disaimiDatoly" pricing 
effect increases - and lhe proli1 from aclopcing it geomlly iomases - as lhe � .. oorrelatioo 
ill tastes for buodle c:ompooentS iol;nases.. 

A simple example, adapled from U'Slimony presented in a previous proc,eding by Or. Sn:vtn 
Wildman. oicely demoostntes Ibis elfecl. The following cban rq>ons tbe willinpe<s IO P"Y fo,­ 
eacb of rwo cbannds - oews and wearlJer - of iwo diffMO[ iypes of Sllbscribe,s in a cable 
mam:,. lo Ibis example •• Type I scbsall>er v.-.,uld be willing IO P"Y S4 for ........ cbaond and 
$1 for a weather cbannel. while a T)-pe 2 5llbsaiber would be willing IO P"Y S7 for a news 
cbaood aoo S4 for a v.Ulber dl:anoel. 

D -Saoifliag. Pn>cb::l Oioiot. ard Effic.iaq: 5bouS Clble T& .. isloe � 96 Of'fatd A Ll Cane?.· (111;tb -Ollloo).l........, _ _,,,_,,,9">-4(°'"*'1007).m:Ja. 
w Fotc:aa:qr, MTV (Mmk T�lh''aloe)utgtts b pognoMllitC to� II> JOllla adu!tsatld Ufcdmc W1CO ib 

prt,CiiRMPMJI IO apsa.l ID._ WOmta. As• fUGh. ii 1ICNlld DOC be lllq.ii�-- it,om,g ldtlks bad hipa"trm 
a'V'ffli# w. for MTV l:00 IPu 'ibla 1.,aap W1:S for I ifedme. ,mis d:cir GIIOGtD bid die oppasile 
pttfe:rtrlOtS.. n.aa is.. lbcR. • ....X•cwoditiow .. QllleS b MTV am Likcime &11;111'1 ... Oi+l+IM'd.. 
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Programming 'fypelSUbscribe,s 1}pc 2 Subsaibets 

,..,... 4 7 

Weadler 7 4 

I suppose for simplicity dw lbere...,. eqaal aumbers of each subscriber iype. and dw die cable 

S)'5l<:IJl paid 00 -·· f ... (OOQS) for eidler dw!Del. 

If a cable system were to off er each cbanoel wparasely. ii woold cb:arge a price of S4 per rbamv:I. 
sell - a news drmnd and a .. ...- cbaoool co each l)JJO of 5Ubscriber, and earn S8 per 
,ubsaibet But if. insuad, die 5>-..cm ....,. co offer a single boDd1e of- .....-..u. ii would 

clwge a pri<e of Sil for die bwJdle. sell die boDd1e co each subscriber. 11111 eam SU per 
subsaiber, a 38� morease io profit. Butldlios is profitable, io dlis example, be<aose ii 1eu die 
cable S)'5l<:IJl implicidy <IJalic die Type I "'1>oco1>m $4 for ..,... and S7 for weail>cr and vice 
versa for Type 2 subooriben. Rigber p,oliis""" be .. ttacled by lbe cable opcralOf 1>r<:au,e die 
iwo iypes or Sllbstnoers baee relative p,og,am pref.,_ (i.e., which p,og,am is p;eremd 
more lhal1 lhe olber) dw ate��- la - .. -. prereaences for..,,.. and.....- are 
negativdyCXlm!b!ed across lhese coosume,s. 

A cli=t ccos,queoo, or !his p,ope'1)' is Iha! cable systems br.-e an imponant incentive io add 
ct,am,els to a bundle for wtJitb ('t)nCllml"f ta$le$ are negatively � v.>iih the exisring 
m3tt0els io tile bundle. The reasoo m be 5llowo with Dr. W'ildman's full enmpte. Rq,on,d in 

die following dwt is die willingness io pay for die same rwo dlllmels plus a new channel - 
spon,s - rot die .same rwo subsail>er iypes. 

Prograromiog 1}pc I Subscribers Type2Sobsaibea 

Spons 14 8 

NOWJ 4 7 

Weather 7 4 

Continue to assume an eqaal munber or !llbsaibm of each type and ino affiliate fees. Assume 
fiuther dw lbe cable sysrem already offered 1111: spon,s clwmcl (as migtu be expec,ed in dlis 

Pas•8 
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CORR£CT!D 1128/1010 
hypOthctical given each subscriber type's relatively high valuation for it) aod is now deciding to 
add just one of the two available altemative channels (news or weather). 

It would appear at first that as long as there are equal numbers of each cooswner type, mere 
would be n.olhing much to diStioguish the news aJKl weather channels. ln panicular, they have 
the same average willingne.�-to-pay of $550 and the same cost (assumed zero). Notice the 
difference in profit. however. trom offering each in a bundle with sports. A bundle of sports and 
news allows the systtm co ctuirge a price of $15, sell lhe bundle co bolh cypes, and earn $15 per 
subscriber.11 A bundle of sports aod weather. oo the other band, allows the system to charge a 
price of only $12 and earn $12 per subscnber. Because of lhe oeptive com:lation between 
household tastes for sports and news in this hypothetical example, adding the news cbanoel is 
25% more profitable to the system. 

This basic economic principle about maximizing profits through buodling: is both recognized in 
the academic literature and, in the cable television markerplace, con.finned through my own 
researt.b.18 Indeed, me bundling of cable television channels is frequently used as the canonical 
example of the profitability of sucb "disc:riminal(')ry11 bundling in te.ubooks in J:odu.suiaJ 
Organizatfon.1, 

D. Wblcb Distant Signals? 

One can use the .insigrus from this -researoh to predict which distant signals cable systems are 
most likely to carry as well as wbat lYJ>C$ of content on these signals will have the greatest value. 
The royalty oost co a cablo system of any two distant signals wilh the same DSE is the same. The 
first condition, demand less costs. therefore says that cable systems are likely co caay diSWll 
signals for which there ls the greatest average demand. If people in adjaceru: markecs are more 
likely to b.avc .simila.r inte�sts than people in very widely separated m.ad:ets, mis may explain at 

11 A Type I Sub9criberwill pay Sl8 £ora 1pom·oc:ws baodle ($14 +$4) bllt a Type 2 Subscribet will peyonb' SU 
($1 +$8), To entice boCb w� IO pu,eliue !be bundle, tbe <:able i')'Slffll will <:blip the lower amount.. 
SIS, IUld o.i:a.kc &otal re:vcwe1 otS30. With die spo.rts·'WC&lber bundle..• Type: I � will pay $21 bla a 
Type l $UbliCl'iber 'Aili pay only $12. Again the <:able &)'stem will pn:&r 10 clmp !lit lo\\'tt amoum.. Sil, but 
&ot.111 reveooes ln tbls cue wotlkl be ooly S24. 

u Ada.!m, J. and J, Ycllc:n, "Comm<Xlil;)' Buodlins amt ltle Burdao. of �Jooopoly,"' 171• Qtlartu/y Joumal of 
Eco1UMtlcs, v90o3 (1976), 475-498, 8atos, Y. and 6. Btynjolfboo. "Bwxllill1 itl!om1:1.tx)Cl. goods: Pricing:. 
profits-, and ef(,oiei:lty," Munaganm1 Se!en«, "4.Snl (1999), 161).163(), Cnwfotd., G. and J, C'ullco, 
.. lh1oclling, Produc:1 Choice. aod Efficiency: Should Cable T�lh't.'lioa Net""°11a Be Ofktcd A IA Cartie? ," 
Jnformllt!On Eoo-llontle$ ond Polle)', vl9nJ.4 (OclOber ·2007). 119-404. Cn.wi::>td, G,, � Oiscriml.twory 
Cnce:mivu '° Bwxllc in ibc Cable Telcvi,.ioo bd1!uy," Qwantit41IW: MarU.d,tg mrd Ecoraomkr. v6a..l �wtb 
2008).41·78. 

"s"- c.a.,. Carl'°°', 0. and J. Puloff. Mock;m Jpdtptri:ll Ort•�iu.rioo. •u,, lmtrmtiom.l .Edition. Addlton-Wes.ky 
(200S). Ex�e IOA, p.nl, 
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CORRECTED 1128/lOIO 
least in pan why lhe majoril)' of dlsia,u sii"alS are imponed from oeaiby ldcvmoa marl<ffl.'° 
It canooc., bcrwtver, suggest v.,1licb kinds of conreet are most likely 10 be chosen. 

The second coodition, negative correlation, can. In a recent article publisbcd in Q_utmtitatn-e 
Markelurg and &onomic>, l tested !be implications of •diseriminalo,y" bundling in cable 
television owtm aad measured me effects of negative c:orrelatioo oa. oondle demand and 
profit" My IDllysis demOGSUlltcd that prognuruning ibat appeals 10 oicbe C>SteS ("Specw· 
Interest Networb I i.s more likely to generate tastes thai negatively �va,y wish castes for die 
b<uidl• tboll _.-.. lbJlt appeal, to broad IIISICS ("Gcocn1J.lntcn:s1 Nelwocb")." ID 
pll1icular, I lllocalcd the u,p.U cable networks 8'X()n!ln,g 10 their� format and 
found that spocial,in..,... networks are more likely to have I slpiHCllltly ,,....;..: ·c11slichy 
etrec:c.· (i.e. are � Ukdy to negatively co,vnry with other nctworts in the bundle). u The 
impllcatioo of this ...wt for distant sipl cani•&• 1, that when I clble S)'Slcm C>Ofllp01ff t,.,, 
dlsl3nl sips with <qu111vtll!JO demand, it will likely prefer tho ooe lppOl!Ull 10 aidte tlUleS. 

How docs this provide JUiclonoc for measurin,g the relative vlllue of distanl sigJIII CODfflll'I It 
suggesu tbal "°"""'' ibal is markedly dJfferou from !he o<her eootelll IIIQ!fy offered by the 
cable System is likely u, have relative! y greater economic value to the cable opcruor thm contco1 

that is similar My rts.eareb shows generally that programming akin to those I underswxl are 
included widlin dJe Commercial Television Claimants, Joint Spo.ns O:aimaoss. and Public 
Tdevision Oaimanrs categories m more likely to be considered nicbe programming. therefore 
more likely IO be PC:ptivdy QO£TI:latcd with olbcr content in cable system buodle:5. aod dJus � 
profibtble 10 <Ible Jy>tem, tboll p,oarams aJdn 10 those included within the Proa,,m Supptien 
Cllej(),Y ... 

• h -, a- ltXpDCtl!d u -a 11111 lbr c0111 or physk.111 11:quh1ldotl 1od 1n.'*l)On &.::,u,. _...._. � ct.uce. 
bul Ibo arny ot bloldcuc � wktlln • 1,0 .. nuo 11dh.1t ot tbe c.blo sy1lffll tm:Y bs II rd to ...0 � .......... 

" -J'ho � hnmiva IO Bwdt: Tbc Cuc or C&b)e T�lcmdon. • � Mubtuw alWI 
-.-() ...... 2008),41·78. 

12 Jd. aU7.&3.69. 
n Tbc � acrworb wm wrBS. USA, TNT. F1mily. Na,lwille. alld A&E., ln:l die Spedd--lmtlSl 

occwor:b ,r;ae Daw,,a). FSPN. CSPAN, lifetit:ne:, CNN, Weallltt, QVC, I nrrring. aod Ml"V. See It/ • .c S', 
T-L 

1• Conobotatit<e nidtaoe oi � e:ffttu is plellliful. For eumpl� the �-I� oen.ad:s b 1ltiieh I fouoo 
� of atpti'tC eoad:moll in Caiwford (2006) included I spc,rts netwodc (ESPN). I DtWS onwod; (CNN), 
and. prubliM:ff:airJ �(CSPAN). Simila:d)'. tbc, FCC row,,.1 UI its most fcotlll Rqx:m. (9 c.,, .. wv u, 
tbt. Video Ma,\aplw:c ilacor lOl �poclal Cal>l;e clUUlt'l!lb offered io the U.S .. 43 an! spona .m-oab atld 51 ate 
DtW$ Dl'tWoib (F«lecal �tlom C'<Jmmluloo (2009), "Thinocotli Anl.Jual Awssi,• cc oe CM SW.. o( 
Oliar«�• 111 lht Ma.tut b lbs Oclivc,y or vu:,o Pro� (2006 a.p;.ro,• nuat,1e • 
bttp;(Juy,fq. &PlfAal,tw:m, hpp), 11 to, 108·110. 

PaaelO 
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The.re: is an uousuaJ implaioo of oepti,"e corrdadon aod cable system value Chat is worth 
emphasizing bcte. Nie.be progaauuuing is the rypc of content most likely tO invoh·e tqath•e 
comlarioo of sutoaibcr pmm:uces and ct,.,. to be of p<atcr value to cable sys,=. Ir also, by 

dclinmon, appeals to a s=ller aadience dw> does g,:oem-lmrest P"•""'"""'•· Thus, ill 
subscriber·supporttd ..,,;ngs lite dl>t c:llanlcterhiag 1be dislam-&gnal lllamq,laoe, aod ill clear 
OOllll3St to advertisillg·supporttd nwuu, it is quile possible dla1 las v;e,,;ng is rorrd4ied .. iJh 
greater value.'" 

D. THE FORD REPORT 

The fool repon olaims to euimate !he relali>"e owl<c1 value of compeusable prog,=ing by 
calalla1ing die relative value socll prvg,a111roi1111 woold pwponodly bave to a broadcasi swloo 
selling aa:eM to die a,Jdicoc<s dla1 wmh such � ill !he local advettising - ,. 
Re does so by evaluating the ()-pica! audience deltlographics of alettnative <XXUem rypes, 
dclamillillg an average price for chose audience � ill !he broadcaSl advertising 
awtei, and. bastd oo wha1 be w,s as me relative viewing shares of !he varioos c:omem cypes 
and "" oeruin adjusune"1s be makes for various prognm calqOlies. c:ala1WiJlg a pwponed 
rd>tive value of 1be various program cm:o,ies ill me lwoadcas1 program martaplace. 

1be focus olm,y Q)Qla,ents is on d'Je00t.ct:y11al ftame•oct put forward by Dr. Ford. ooc with !'.be 
dc1aib of 1be implemeowioo of bis aoalysis. There is a fimdatoen1JI flaw ill !he eoocepllla) 
&aroeworl: be p,o,,oses be focuses bis analysis exclusively oe !he aadieuce (acl\•enisiog 
reYeDUC) nwtel. a!ld ""' ai all oe !he cable (sobscripcioo fee) roalttl, This is a suq,mi,,g, and ....... . . -g,omm,oo. 

filSl. as described above, 1be o,,/y lllffllauism by which disbn1 signal impoltalioo can correody 

geoerate l'e\·e:oue- is through paymeats to cable S)'Slt:IDS fot sttl:'6c1ipcioos to bundles that include 
chose signals. Even for _._ cable ...,.<>des, �- JlR$Oll1 a diffucol, parti,Jly 
advertising-based model, me greai majority of col>le $)'Sl<lll m ....... C<lllJe from subsaiber fees 

n h is difficcalt 1:t be defiuin, a tklc; � two etkts • wt: • me:aA �ffi:c:t (.tali I <d Ce ·� Mn M) l!ld 
a� effect. N5cb: � Im le:9.s *-«if:c. •ilidl alQC1U bul docs DOI iqiy a lo-.u l\"CDg'C 
4eoPn4 U ii does •� li:)M't •Vft:ll't defflml lheo ooe um1 Wm::e • q.aiml th! posith1e p«i,fil tff«:l of 
� oepti,'I! co.«latioc. 

• "b ts!lffl:lC.. 1bc P!!Nlwd ......,..oo of 11111bc nhlt as:mmes tbete is a h) pomc(PJ bniP6:adtt iD dll!' diswl. 
a.rb:c lbM aiD ca AGX m of popmmillg as bai,d oe lbs 200t-OS cliatlllll siplls.,.. f«d. hpott.. fn 10. 
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mthc< lhan advmising .......,.._,, It ...,,,. un<upporuble, lhordore, f0< Dr Ford to !we bis 

an>fysis OD an wumptioo ll>a! in !be b)1IOlhelial mn\'.e,place, the ()Q(llfOlJ provided OD sudJ 
sigoals would only be "'pponed lluoogb paymerus from at.fflisets. 

IDdccd, later iD Ill$ own rq,ort. Dr. Fon! COl>Clud<, ll>a! a hybrid appcoad! combining bis 
prer.md apptoad! and ll>a! pr.......i in the Gruen Sllbscriber SW\'ey would be pllwsible because 
it -wmld acknowledge dual sources of value for disunrty mnsmined programming • advertising 
andsubscriben ..... 

As discussed above, it is a ma!!tt of loog-senfed ec:oanmic pcinciples, ooofumed by my own 
empirical resea,cb and ll>a! of och<,$, tbal lbe inoeotives and"""""""' in the l>1oaclrA<# !devision 
progr.unmiiia martel amt the cable subsaiptioo-based � are fnodaroemaDy differem... 
Gh,.ea dw Dr, Ford fails ro apply or even diSOJss me ecnvf"l'tic priociples dial acrually drive 
demand iD the cable sys,,m mamq,bce. it is my opinion thal bis amly,.is CIDDOI be relied upoo 
to provide aoy usetill infOIIWllioo repnliDg the relative value of clisrml sigoal p,og,ai11111ing. 

8. Dr. Ford's Rypodlmcal Markd 

Dr. Ford does ""' provide a (ICl.;led an>lysis ., jllilify bis assumption ilw the same cooteot 

=Uy being offered 10 households OD cable sysa.ems via a disam broodcasl sigoal "'OOld 
imlead be offend by a broadcasr satioa or locally originared cable channel iD Ille diswu cable 
sys<em's marte< Uodet!akillg sud! an analysis. "'1lidl I briefly describe bemw, I oooclodo ll>a! 
bis &«QmpliOO is uofounded: in the abseol:e of a campulsory license, C001eol aumuly 
disaibuled via cable camoge of a disam broadcasl sign,! will likely continue to be dis!ributtd 
via a diswJt broodc:asl signal. Toe Ollly dl<a or the absroa: or a OClmj"llsory liceose v.-ould be 
tbal cable S)'SlmlS would likdy qotialo .,ill, b_...ast gariM< over wba they would pay 
insn:ad of paying S1a•1torily-specili<d Iees. There -,Jd littly be oo clw>ge iD die progrm, 
conl<nt oo lbose distau! signals O< in the relative Y1lues of tbose prog,ams from die penpeahoe 
or the cable <>pentor. 

In the absence of a OllCljlUlsory ticcusc,, oew cfuaributioo ri&Jlls -,Jd have to be ocgocialed Cw 
the cmiage of <001em twmJlly dismbutcd on di!tanl -.,., signals. 'rtere migbt also be 

scope for the iDclusioo of locally inscned ads within mis disllmt-sgn,1 cootc,a. I cmsides each 
or these a,anges iD 11m1. 

" � Qbk � oe aaaiom:Uydktrhlvd pn:gnm cl:eeeb bl are: otl'tll!d to nmu:bartt:1 't'idco 
prowidtu, Yo:11o iD 1w11offtt1b!me...,_,t:crs. Eun:pc:t, iodude 6$:PN.CSN. USA NuwoB.m:IA&6. 

ti Foal. Rtp:)ff ... j(). 
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I. The Sttudute of the HYJ!O!hetjcal Trrmioo. 

lo die absence of a a11npulso<y lic:eose, cal>le sy,,rms in diswu marl<& (eg., lhe Mountain 
Rome cable .,.- in the Springfield. Missouri, OMA) -.Id need to negotwe .. ,lh copyright 
- or .... - canied OD • - - signal (e.g.. KATY. !he l..inle Rock ABC 
affiliate carried by the Mr-1nraio Home S)'5(CID). How migtu: dlese oew trmsac:lioos be -- Fim. !here MlCld litely be some inremledwy. Le .. a d,a,md, !hat -.Id oegoliate oo bdlllf of 
die copyright l>oldels. cable systems are in !he lmsinl:ss of choosing dwmols, DOI oego<iatiDg 
rights wilh individml prognmme,s. They are unliely 10 bave the skills fix or irueres1 in 
beginning lO do so. 

But wbal cbam,d? Would it be a new low pov,'« bmadast swioa serving !he cable sysum's 
local ma,lcct, as 0.. Fan! assumes (lc ... broadcaSI station operating in !he Springfield OMA in 
this aample)? Would i1 be an incipiem cable oe,wod(7 Or woold i1 be die ame111 broodcas< 
swiO<> in die distant mamt !hat bolds die disuibuJioo tigbts in !hat mamt (Le.. KATY in Ua!e 
Roct)7 

In my opinico. the martel would con1inne to be o,gaoizerl as it is oow. wilb broadcast swions iD 
distant marteo acting as H'JIJTO:)t(Wlries oo beltalf of cooRU providers iD oegotiacioos with cable 
sysums oolSide lbeir local marvt A JUDCipa1 reason fix my opinioo is simple: if !here were 
...... to <XllllaJI provideis oow being camcd Oil distant sips (e.g.. Ille - of • Program 
Supplim program oo KATV) of selling !hat CODltDl in a cable srv- 's local mam, (e.g., to a 
loal broadcaSI station or a IOC31 origination cable c:bannel in Mooooria Home). Wy wo,,/d 
alnady be doing so now. 

Taking me eaamp!c -· if "Ru.orback R>olball ,.ilh lloosloo Nun' could gamer eooogb 
viewm in die Sprinafic:ld OMA, """'1dn't one or lhe munerous broadcast -. """SCJVing 
Spting6cld 1iceose !hat program? The raa Iha! !heY 000'1 -., 111ere iso� eooogb demand by 
ad..rtis.,. for aocess to the axfien= in lhe Springfield OMA !hat would WlldJ l!W p,ogiam. 
Might !here instead be S11ffici"'11 demand by ,.i,,crib,n ror !hat (and oolmd) prognwm,ing to 

justify canying it in parts of Ille Springfield OMA? lo raa. SOlllO -. or Northern Arlcansas 
-..1,o ..,;de in lhe Springfield OMA may ve,y likely bavc - ......... Prog,a,oming supponed 

by subscription rees (and disuibonld duouil> ca1,1c sys,cms) an exploit die inteosily or...,.. for 
a small segmeor of die popul.atioo. 

" •AmftS:n me midmts •1-> midit iDOUI-Of...- DM.AJ ai:e t,,q;• ,.tty obid u� of Ammu Jb:zo:baCk 
f.am a:od U.. iloctm¢ -=ml iD. Yir:wiDs -.,, popammiag lbom tbt ams.• fria: ...,.;.•co. pA. 

Pogc 13 

Docket No. 14-CRB-0010-CD
Exhibit 4019 (Crawford Rebuttal 04-05), Page 13

PUBLIC VERSION



Exhibit CCG-15, Page 14

How migbt such «>nlffll 11" to the cahlc systtm? WouJd it be cfulributed by a new cable clwmel 
eo!r3!ll or, as oow, via lhe dUtaJII broadcasl signal (KATV in Linle RDcl<)7 h seems clear it 
would D)nl-inne to be distributed by KATV. CreatitJg a oew cable dianneJ with the same eoerem 
as KA1V would mertly dupli<ate its CO!ilS witboot providing any additiooaJ beoeiit 

2. The Role o( Advertising. 

Taming to thc SC<lODd point. is it possiolc dll1 dismt ,ignals migbl cam am·crtising revecue in 
the aoseuce of • compulsory liceose that forbids the subslitulioo of ads in diilant signal 
"'1'an$1tlissiom'I I thiol: - ror three ... soos Fust. as described abm·e, I tllldetsw,d that the 
viewing of distant bn>adca:u signals is minitOJJe and woo1d lherefore ba,·e little or no \'aloe in 
terms of portnial advutising ""'emie. Se,,,nd, I O!ldem>nd that 1'ielseo does""' report talings 
data r« dismt broack:ag - (,.g., KAT\/) within. local DMA (Lg.. Springfield, MO) 
Wlless such ruiogs re3dl c:erwn rq,omng duesholds. ID sbon. without Springfield ratings, 
KATV woold have DOdtiDg to sell in Springfidd. Fmally, I Ull<lmWJd that local (PMA·levd) 
audieoces are sold in a wdl-Cuoctiooing market withio cac.b OMA. I uode,sraod that advertisers 
generally budge< aoo make thcir buys based oo the main broadcast swioas ... tthin a DMA. and 
v,wJd ll,c1tfor• place tb<ir pm:b.a,<$ inteudcd ror lhe Springfield OMA with Springficld sutioos 
dll1 can offtr broad co,=ige in that D�A r.uber than speodiqg more with KATV for the 
sca!2red KA1V viewit,g 31vlti'lttS in Ille Springfield OMA,...., if those audieoces did sllow up 
in Nielsea's Spri,,gjjeld repons." 

Based oo dlesc reasoos. I cooclude that. in the abseoce or the compulsory liceose, CO!llelll 

"""""11y disuibutcd oo distam broadcast sig,,als wOl1ld littly roatim-, to be disuibutcd oo 
disomt bTOadcasr sipls. IDgeod of earning a share of copyrigb1 royolties under the eompoJ,ory 
license, cootout providers would likely oego<we with a dislant broadcast Sl300II (r..g., KATV) 
fur a ,hare of any dUtaJII signal reYelllle that ii coold oegoualt with IDY cable S)'Sltms (e.g., 
Momrain Home) waotic.g co caay u, 

C Dr. Font�s •.Bybrid Appl'Qm'" 

Dr. Fon! also discusses the - SU1''Cf rndeace that - presemcd in this proc;ecdiqg by 
Dr. Gruen. He desaibes the SW''Cf as� •evidea::e of acm.al subsaibervaluatioo.1• and 

• Ot eeeee, f'\'ft: ii tomt .:t,tttisiog aw auocillled willldisnfl siplJ. ,-ogams wt:R IOmdl:1w to bccoc:D! 
a¥tibblt 10 mt able optQD' iii d)c; DCQCe of tk, coqd90,ry liceme, lbc � q,lue of *3Cli � IO 
d:18abit (l'CDIIW-=dd JJPa'bc ff1114--J ctdmiffl)' l:ly' ad'falisq rm., aJ Or. n,nl IIMD'N'S for llis 
amlJ._ '[be lioo'• � of I.be niuit bl die� wouS l.utr comtM•., be a �nee of ill 
...,. lo .attrxl l2XI teep cable. J:ilbla'hrs.. 
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that it "'a!JUably mempcs tO measure martceL value in the subscriplioo nwtet .• u Or. Ford tbeo 
wggesu lhat an alternative approocb to measuring relative martec value would be ro average d>e 
sbAre numbers resulting from his advenising-based approoc� and the cable sub5cnoer su,vey." 

Besides the funda:i:r:tenta Raws in Dr. Ford's own approach, lhere are also foDdameotal 
sbof1l>Olllin&s ill die calJle subsaiber survey as a measure of die rewive ..iue of disWJl siiDil 
p:rogra01.niag c:aregories. First. I.be .survey fails to establis.b responde:ots· famiHaricy witb or 
whether cbey place any value on distant signal programming at all. £vm d:MJu,gb 51lb$c:ribcT 

wiHiO£DCS"S·tA>,pay w,o,u/d be more relevant lb.n.n purponed advertising �,·e.oues in asse.ssioa 
�lative value in Ille «::able m:adtcc, Dr. Orucn's survey instrument doa llOI fl"O'id� a Mf'afun of 
wllll•g11as-t<>-poy. Suppooe IIOOICOOC dido', v,�ue any of cbc propmming 1ypcs offffld on• 
di111n1 si,nal: indeed suppose she had never seen 1hc ,ignal and wu complecely unaware oC wbat 
ii carried. Then WMI re 1ev1n1 infonna1ion could she possibly provide - aslccd - she 
"'OUld llloea1e SIO IIDOal lh• vari<lw, progntmming 1ypes?" Rd1tive ,•llues ody Mve meaning 
if Ibey an, multiplied by a meaningful IOtai. 

Tbe Gtuen survey also fails co incotporate any measurement of subscnber tasteS for o,Jtu 
program S<rvices, inctudini local stations and cable networ1<$, which precludes die po,sibiliry of 
measuri.:ag tbe effects of c:orrelatioo in household tastes for channels. As described above. cable 
syscems fiDd ii profitable to add channels for wbicb bousebokl tasres � oegati:vdy correlated 
with tastes for die existiog: cbaone1s in a bundle. Without such information. a critical c.oaq,ouent 
of measuring the relatil-e ec:onomic value of programs to cable operators is n'li.ssing.)f 

CONCLUSION 
The basic: «:ClllO!llic principles 1ha1 govcm markell)lacc bch1vior in Ille wbocripuon-supponed 
cable lndu"1')' are clear and well·lmown. Any dcccnnilllllion of relw,·e awm vllue of diJcanl 
si.gml prog.ram cate,gories lhould be made with the5t principle& in mind. 

l1Fotdhpona�49. 
J% Id. .. 49-SO. 
» This isme is oot � ie a SUl\'C)' o( rcspoosiblc Qblc s�ccm bl.lSinets officU. bocw it GJ' 4fli0i,Ai.ttely 

be ammod dtiu if ibcir .,_m .;atrin • dutant Jigml, i1 bu atready boe:o. idcar.ified u � ,amr Tlb: GO • 
c:abk cp .... c, 

ti Tu difficaJty is aha a,c pmtat for• survey of cable open.tori, who·� die daaalild of .U 0. IP•bOldt 
to lbdt Nr\'lcc uca ia mc:saiac tb: rdltivc nl.uc or dbunt tiglW progn.tm iD aakias lb::ir o-11,-:ipammiq -· 
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Dr. Ford's fnndamerwal assumpdoo that conrem in a wor1d wilhoot a compulsory Uct:ose woo.kl 
be compiled IDd distnlluted by a low-power broadcaSler local co die cable syscem is unfounded. 
Funlmmore, bis -b of pwporting to measure Ille relative value of diswn sigmJ cooran by 
mer,:o,;e soldy w advertising revenue in Ille broadcast markec is unfounded IDd mislcadDlg 
given flJe ecoooo,;c incemh·es faced by coble operacors and Ille fact Chat clislam sigmJ cootent is 
filcly to Mntintic to be supported exctusively by subscriber fees, not ad:vcrtisina revenues. 

The types r,{ propommiag choocn by cable opcra1ors co attract ,ubscripdoo � are 
fuodamentally diffcm,c from these chosen tO attract advertisiog reveeue. Pros,i&mmin, WJefina 
')lOCi>l·uuerest ("llichej WU. is ollen more proOUlble to e&ble systemS, bocauJC inctudiDa It in 
a bundle is more llltdy w attracl lllld keep new allC! Misdna subscribers lhaD Pf'OIJIIDlllin& 
llrl<'ia& s-nl·inrfflsl WU.. 

For lbeJC ......,., Dr. Fonl's concepcual framoworl<. is fundamcnlllly fta,.'cd, flom Ille 
pcrspedives or both ec:ooomic lheory aod ma11<e1 reality. The Copyrigl,1 RoYaJ1y Boan! sbould 
ll()I - Dr. Fonl's fllldm,s as a ba,;s for aJlocacing royalties '1o,n lhe copy,igtu pool. 

hge16 
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• 

• 

Bdorod>e 
COPVIUCHT ROY AL TY JUDGES 

Lihwy orCoogrcss 
WISbinglO(t, O.C. 

Dmn'butioo o(tbe 
2004 ond 2005 
Cable Royalty Fends 

In the Maner of 
) 
) 
) 
) 
) 
) 

����������> 

O&CLARATIO)'! • 

t, G,egpry s. em.-ron1. declare uodapmahy of p:,jwy tbol mes....,,,.., or� s. 
Crawfanl pn,seat<d in lhc 200<-2005 Cable Ccpyrigbl l!oyahy I>islriboJ<ioa Pu,, .... iag is !NO 

• 

I 
l 

l 
' 
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APPENDIX I 

Rebuttal Testimony of Gregory Crawford 

Cuniculum Vitae 
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Business Addres5 
�of­ 
Uohesity er Wu,rict 
Co,,muy CV4 7AL. OK 
Euwl:cnwbd-....uk 
Pbooe: � (0)2476 �23470 

Employment 

Gregory S. Crawford 
Home Add..td:& -- 2 Beanchamp Hill 
Loaminglc,o Spa 
CV32 SNP, UK 

ProlelllOr, DcpM1meo1. or Economlm, Unlvtrelt,y of Warwldl, St'pt.«nber � 
Cblof Ecooom,.., f"odo,al Comm1tnlca,1ona ComrnlNloo (FOC), �-2008 
- .. , -· o,p.,,....,. or Eoonomlco, Vnh,:n!ty or Ar-.. 2002-.2008 
VWtlng Pro'-or. £wopcan School ol Ma11"8emen11 and 1\dmolcc:y. Bertin. SIUIUII« 2007 
AIIIA&nt. Prohwor, Oepartm,en� or &»norolce. Duke Uni\lCl'll1y, tffl-200'l 
Vlsitffit Ptoleslor, fbqua. !khool of Elus!nOM, Ouke Unlver,lty, 2Q00.2(XU 
Ltuurer, l>rtpu:tmmt. of Ecoaomk.a, Duke U11i,uirity, 1�1997 

Ph.D. m Eooaoauai, S<an!ord Uni""1it;-, StMloro, CA, 1998 
8.A., -!cs wi<h II<).,.,,., Universlty of l'<nnsylvlUlia, Pbiladelphla, PA, 1991 

Publications 

"'Cable Regu1aUon in the Satellite Era,» Chapter 6 in RO!il\ N., ed, •&::ooomk � 
and Ila Reform; Wba• &vo We L=ooci1•, £onboomlng, Unl-'Y of Chicago "'-- 

•Emnomial: a& the F'OC: Zl07-2008," (with 8'.'8.n Kwerel aod Jonathua Levy), RaiAt 
o/ lndutriol o.,..w......_ v33a3 (No,�<nbcr 2008), 187,210. 

"The Dllcrl..-y 1 ..... i.,. ro Dundlo: 'l'bo c..., of c.ble �.- o-,, ... _ 
Jlorltd"'I and-· v6nl (MMob 2008), 41·78 . 

• WI.oner, '2009 Dkk WILtlnk t>rir..e for &he lk1H papt'lr publitb«S 1n t.M QMB 

"Dlddh,g � In Multi-Uni< Auctlorui: lmpli<atlor,. of Bid "'"""1on F.qu!llbrla 
in ,be Ori,;.!, Spot Mubi< &Jr Eloc<rlclty, (with J080ph Ct"'J)O and Helen Taocben), 
/fll"""""""" J...,.ol of t,"'1ulriol 0rg..,,:allon. v'lSnO (� 2007), !233-!2G8. 

•snnc:IHng. Product Choice, and 8.fficioncy: Should Cable TelevldoA Newarb Be 
O&red A La Cane?," (wi<h J ... ph CUJ!oo), TnJ<>rmatlon E"""'"7ricl end Poliq, 
.� (Odoou 2007), S79,404. 

"Mcmopc,ly Quati1y ll<gradat.ion and Rcgul3'1on In C31>1e Tolevisiao," (with Maw, .. Shwn), 
JOVTTUJl of L,,. and E!am,,,nk., v50nJ (February 2007), 181-209. 

"U�lJ and Learning in Pb.a.rmaocuticel Demand," (wrltb Aia.ttbew Simm). 
-- v'l3n4 (July 2005), ll37-l 174. 

l 
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� Ad\'UICl5 in Suuctural Econometric Modeling: Dynamic&, Produa Pos:.uorting, 
and Eat,y," (with J,P, Dube, K. Sudhlr, A, Ching, �L Dragansb, J. Pox, 
w. 11anmao.n, G. llllSCh, s. Vlald, M. vm es- eo ... ••d N. Vl-m), 
Mari.di,ig Ldun, vl6o2 (July 2005). 

"I'be lmpoc< of lhe 1992 C.ble Act en RouaehokJ Demand Md We!f .... • 
RA.ND J'1tl'Nl o/ .&:on.omia1 v31.o3 (Autumn 2000), '122-44.9. 

� St61*1 OwtMnbip SLtucturo o.nd the QuMtJty Md Quality of TV 
Provamming.' (Commi.oloned ftaoorcb S,udy for uie l'lxlttol Cocnmunlcodool 
Comm-), July 'IIXTT. 

"The \\Wfara Ef!"ecu of Bundling in Mu.lti-cht1.nncl Television Markrcs; (with 
Ali Y�). lhrlwmt.y ol W&.rwi<k, M'-)' 2000, under revision for - 
IOlheA-&o,,omk-. 

WorkingPapffS 

"'The E-mpirical 0oosequellCE6 oJ. Advertising Content in the Hungaria.n Mobile Phone Market," 
(with Jmsd Molnar), UDivmsit.y of Arizona, Moreb, 2008. 

"'Eltlmttlnc Price ElMddtles in Differtntlated Product Demand Models with 
Endagenoaa Cba11cteri11tica," (with Dao Ackerbt.'fg), mimeo, Unh,nity 
ol Ariooo&. �web a)7, 

"I'be \\'ellan, El- of�"" QunUty Cboloc: Tb. Cuc o1 Col,lo -.• 
(with Mauhow Sbwn), - UDi,w,d\)' of Allwna, Marth, 2006 

•A Vlrt.ull 51.Mff Approech to Meuurlng Compotlt.lon In Product Marbta: 
(1'1th 11. Mlcbael Bladt, Shillua Lu, and fW Wllitt>), mlmoo, Uni""111y 
of Arioma, M� 2004. 

\\'orkln� 

"Robust lm&rumeotal Vvt&.btes: ( with Dan Acker berg), mimco, UCLA. March 1tHT. 

"An Eatpirical Analysis of Ma.nu!acturcr-&tw.'ler fowaction: What Dctmnines 
Wbo'esa!e Prioosi- (wi.Lh 'laob M.tw:8bsl), May 2006. 

"SIOl.i,illty, Coml)«illoa, and s.i.., Do Fino, Cul Prlcee IO Stal Dcmeod from Rl,olo 
o, Themiel,w?," (with J..,... J. Antao). April 2005 . 

.. A Dynamic Model ol Quallli)' CompeLlt�on in Sub,cclpdoo nlevislon Matbu. • 

2 
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(with Alax Shcharbal<Ov), Ma.cl, 2007. 

"The Impact of �atings and Word-o£
4

Mouth on DVD Rtnta.ls: An A.r.lal1$i:s of the 
NedUx Oat.at" (with Ivan Maryiu1cliyk), February 2007. 

Grant.$ 

"I'hc Empirieal Consequences of Advett.!sing Content" (with Jozsa£ Molnar}, Hungarian 
Competit"loo Commtssion, 10,000,000 Hungarian Forint rsso,000), 2007-2008 

Teaching and Service 

Undergraduate Business Strategy, �2010 
MBA Strawgy, 2006-2007. 
Graduate (2....,-yeor Pb.O.) lodustrULJ Organi1.3.tlon, 1996-2005. 
Grodtlb<e (IM,yeo, Ph.O.) l;:<onometri"6, 1998-1999. 
Undergraduate Econometrics, 1998-2004, 2'X>9-2010. 
lntroduct.ory Microeconomics, 1996-1998. 
'The Eoi.>tlOtu.iO!I Md SlMls,k:s of $p(lf1;8., L999 

Recruitlng Comnuttee, 1m-2002 (Oul«, 1Jnh....i1y), 2003.2004, 
2005-2007 (Unls....Sly or Ad,ona) 

Advising and Placement 

Jed Brewer, Tim Davies, Lucas Ram.au, VolodYJD.)T Bi.lot.be, Kh'3.1.C Ktrgii, 
Yong Cai, Joeeph Crespo., Lan Liang, Peter Ranklu, Audrew Biehl, Mark Burkey 
J oscph Cullen 

Profes,iouaJ Activit.i08 

A!:!$0clate Editor, fnteroo.tional Journal of Industrial 01�t.Mm,. <kr.ober 2003 - pre;ient. 

Referee- for EC0fl-01'1Zdrica A.m.ericori Economic Reui.eu,, Reme1lt of 8conomica Studie.,, 
RA.ND Jounll.U ()/ 8(i)'(W11t1c1, Rtviet1.1 of Bconomic., and Statutiu, 
QuontUo:tivt Marketing and Boonomica, National Sciet'IU Foundotion, 
lnteroo.tionol Journol of /n®atrial �tion, Jo'f.l.J'TllJ1 of Jnduatrilll E«momiu, 
Journal of Applied Ecxmomdric,, Information Economica and Policy, 
Management Scien«, Sou.lhem Economic Jo-urtUJJ 

2010 PN!sentations (planned): LBS (1/10), Oxrord (3/10), UCL (4/10) 
2000 Pn:scnlalioru, (inc. pl>oned): ESMT, Berlin (5/00), CEPR 10, Mannheim (5/09), 

Univershy or Leuven (9/09), University of 'fuu� (Econometrics Wcxbhop wd 
Competition Policy Workshop), {11/09) 

2008 l're&enl•tioc .. , IJI( Con>!"'1ltion Commls,;loo (1/08), Oxford Uolversity (l/08), 
UulV<.U!'J' 0£ W,rwlck (l/08), University ol Viqijnla (3/08), lndumial 
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Orpnl,a"°" � (5/08), IIBl!R Summer laslitme, IO Group (6/08). 
&h Warbbop in !J,d;a B:onccn;rs, Zurim (10/08), l<- of ladusuioJ Eamamlrs, 
Lmdoo (12/08) 

'llX11 l'I'°'•"- Uul"""'1 c( .,._...,.1,..i. (W1w-. 3/(1T), ESJ,IT (Bertin. •flTT), 
Nonhwelten, UOM!!Si,y (5/fT{), &ta; \Vhile Ami1nm/M<rgw Cont.reoa, (6J(1T), 
Ocivmsily of Wn<mSin, M,d;,nn (10/G'I), Duloe Uni,,:r,;ty (Fl,qu&. 11/01) 

2006 l'l«<n,.,;am; AEA Moetu,p, Boos<on (1/06). Coom,l,ia (S/06), Uul....ity c( 
Chlcoco Marloe<ing (3{<111), BalA!S Whl,.. Anti.,_,'M,,rger Clanfm.nce (6/08), 
EARIB Amsuttdam (8/08) 

2006 ""'°""'"'"""' NBER � oa R,gwouoa (2/05. 6/f1f,), E<x>oomeuic 
Soday World 0ing,,,ss, la:doo (8/05) 

2DIM l'l,......tians: Suuuard Uammty (3/0I), CEPR "l'bc Role c( Com.,..._ 
in 11,e New Ecow"1", Quee (5/0I), l!MwloMI Owllce � 
(6/1)1), FCC Sympo,;um oo 'A La Caru!' MVPO Pricing (7/0I) 

Coo!em,ce Orpru,alion: 1noogle Applied IJlao c.ar...ooe. ApnJ 
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TESTIMONY OF MICHAEL EGAN 

COPYRIGHT ARBITRATION ROYALTY PANEL 
1998-1999 COPYRIGHT ROYALTY DISTRIBUTION PROCEEDING 

DECEMBER 2002 

I am submitting this testimony to the Copyright Arbitration Royalty Panel (the 

"Panel") on behalf of the Joint Sports Claimants ("JSC"). I understand that the proceeding 

before the Panel involves the distribution of the compulsory licensing royalties paid by 

cable systems to carry the non-network programming on distant signals in 1998 and 1999. 

I also understand that in distributing the royalties, the Panel will attempt to ensure that 

each group of eligible copyright owners receives the same share of royalties that it would 

have received in a free marketplace with no compulsory license. The purpose of my 

testimony is to provide the Panel with the views of a cable industry executive who was 

responsible for purchasing programming, including distant signals, during the years 

involved in this distribution proceeding. 

I. PROFESSIONAL BACKGROUND 

I have had more than twenty years of experience in the cable television industry. 

Throughout this period, I have held several senior management positions with both 

programming and marketing responsibilities. This experience culminated in my co­

founding a cable multiple system operator ("MSO"), Renaissance Media Holdings 

("Renaissance''), in 1997. 

I served as Executive Vice President of Renaissance from October 1997 through 

April 1999. During this time, Renaissance purchased and managed eight cable systems 
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which were subsequently sold to Charter Communications. I led the corporate and field 

efforts with respect to programming, pay-per-view, advertising sales and new business 

development for the Renrussance systems. I was also responsible for copyright compliance 

and compliance with the 1992 Cable Act provisions relating to must carry and 

retransmission consent. 

Prior to co-founding Renaissance, I was employed as Director of Programming, 

and ultimately promoted to Senior Vice President, Programming and Product 

Development, at Cable Vision Industries ("CVI"), another cable MSO. I joined CVI in 

1980 and left when the company was sold in 1996. During this ti.me, CVI grew to become 

the eighth largest cable television company in the United States with approximately 1.3 

million customers in 65 cable systems located in eighteen states. 

At CVI, my responsibilities included, among other things, programming decisions, 

channel lineup development, retransmission consent and must carry compliance. As the 

head of programming for the company, I spent close to $100 million annually buying 

programming. I was also responsible for copyright compliance, the pay-per-view business, 

advertising sales and new product development. In addition, I was part of the management 

team at CVI that dealt with rate and other new regulation resulting from the 1992 Cable 

Act. 

My responsibilities at Renaissance and CVI required me to be familiar with the 

variety, value, and cost of the programming available to the cable industry as well as the 

various business considerations underlying decisions to retain or to change a programming 
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service. I also worked regularly with the issues related to the must carry, retransmission 

consent and rate regulation requirements imposed by the 1992 Cable Act and 

implementing FCC regulations. 

Before joining CVI, I served as a producer/production manager with Satori 

Productions in New York, New York, from 1978 through 1980, and was a high school 

English and Broadcasting teacher from 1975 to 1977. I received a Bachelor of Science 

degree from SUNY, Albany, N.Y. in 1974 and received my tfasters of Science degree from 

the S.I. Newhouse School of Telecommunications, Syracuse University in 1978. I have 

been an invited speaker or panelist at numerous CTAM, NCTA, and NFLCP conferences, 

and I have been elected twice to the National Academy of Cable Programming Board of 

Directors. I have also received the Cable Ace Award. Currently, I am involved in 

consulting projects for several cable and satellite television programmers, technology 

companies, and operators with respect to technology, programming, and development 

issues. My clients include Comcast Corporation and :Microsoft. 

II. DISCUSSION 

I have reviewed the results of the 1998 and 1999 cable operator survey conducted 

by Bortz Media. The survey shows that the respondents would have allocated 

approximately 40% of their distant signal program budgets to the live professional and 
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collegiate team sports prograrruning on distant signals. I believe that these findings are 

consistent with my experience in the cable industry. 1 

It is commonly known in the industry that sports programming is the most 

expensive genre of non-premium prograrruning. Cable operators generally pay more for 

sports programming than other types of programming on cable networks. I believe that, 

absent the compulsory license, cable operators also would spend more for sports 

programming on distant signals than other types of distant signal programming. 

Sports programming is valuable because it is unique and appeals to a set of highly 

motivated and loyal cable subscribers. Sports fans are among the most vocal cable 

subscribers. Their willingness and propensity to complain loudly if the cable system lacks 

certain sports programming or makes changes to existing sports programming means that 

sports programming and its fans are very influential pieces of the programming puzzle. 

Cable operators are generally umvilling to make changes in programming that they know 

will receive a loud and angry response from their subscribers. 

Sports programming via cable offers two unique values to cable subscribers (and 

operators). First, unlike most other types of programming, sports programming is 

1 I understand that the Panel in the 1990-1992 proceeding expressed concern that the cable 
operators surveyed by Bortz could not adequately respond to and value the variety of 
programming offered on distant signals in the course of a short phone call. Given my daily 
experience with programming decisions while at Renaissance and CV1, I do not share that 
concern. The types of respondents surveyed by Bortz (general managers, programming 
managers, marketing executives) are typically familiar with and involved in programming 
issues. They could, therefore, respond fully and accurately without advance preparation. 
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generally exclusive to the station televising the event. If a sports fan/ cable subscriber does 

not have that channel available to him, there usually is no alternative means of viewing it. 

Second, the actual sporting event is shown live; it is "first run," timely and has a perishable 

nature. If he can not see his team play in real time on his cable system, he is likely to 

complain and cable operators are, therefore, reluctant to remove distant signals that 

provide this valuable sports programming. 

Sports programming also has significant promotional value. That value is 

illustrated in a programming decision that my partners and I made while at Renaissance 

with respect to our newly-acquired cable system in Jackson, Tennessee. As the new cable 

operators, we wanted to do something significant to gain the immediate support and 

enthusiasm of the Jackson community. In order to help retain the existing cable 

subscribers in Jackson and to attract new subscribers, we brought in a distant signal, WGN, 

out of Chicago, Illinois in 1998. The decision to carry WGN was made because of the 

sports programming available on WGN. WGN carried two major league baseball teams, 

the White Sox and the Cubs. Jackson is the home of a Cubs minor league team, the 

Diamond Jaxx, so there was an especially strong demand for Cubs baseball on WGN. 

Additionally, WGN also offered Chicago Bulls games that featured one of the most 

popular basketball players of all time, Michael Jordan. The Bulls were NBA champions six 

times in the 90's alone. We recognized the unique value of the sports on WGN and added 

it to our system in Jackson. Furthermore, we viewed the compulsory licensing royalty we 
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paid for WGN to be quite reasonable in comparison to what we were required to pay for 

other sources of sports programming.2 

With the conversion of \XlTBS into a cable network in 1998, WGN became the 

most significant distant signal in the marketplace. "Where I exercised program buying 

authority, I "bought" WGN primarily for its significant sports programming. I believe that 

other cable operators also purchased WGN primarily for its sports programming. 

I declare under the penalty of perjury that the foregoing is true and correct to the 

best of my knowledge and belief. 

l 1 2..G, -o 2-

Date 

2 We were able to carry WGN without obtaining its consent. The 1992 Cable Act 
requires cable operators to obtain the consent of commercial broadcast stations that they 
wish to carry, other than satellite-delivered superstations such as WGN. CVI consistently 
obtained retransmission consent from distant stations without paying any cash 
compensation to those stations. In my experience, these stations were generally more 
interested in carriage than compensation. 
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I.   QUALIFICATIONS 

1. I, Jeffrey Gray, am an economist and President of Analytics Research Group, LLC 

(“ARG”).  ARG provides expert analysis concerning economic, statistical and data 

issues.   

2. I received training in economics and statistics at the University of Pennsylvania, 

where I earned a Ph.D. in economics.  In 1991, I was appointed to a one-year position on 

the staff of the President’s Council of Economic Advisers, where I concentrated on the 

economic impact of government policies and regulation.  From 1993 to 1997, I served on 

the faculty of the University of Illinois, where I taught graduate and undergraduate 

courses covering survey techniques, demand analysis, labor economics, and statistics.  

My research has been published in some of the top peer-reviewed journals in the 

economics profession, including The American Economic Review.  I have received grants 

to pursue my research from the U.S. Department of Labor, the U.S. Department of 

Agriculture, and the Research Board of the University of Illinois.  I have presented my 

research findings before a variety of seminars at universities, meetings of professional 

societies and conferences on specialized topics in the United States and abroad.  

Throughout my professional career, I have been asked to serve as a referee for leading 

economics journals, such as The American Economic Review and the Review of 

Economics and Statistics, concerning the appropriate application of economics and 

statistics.    

3. I have served as a consultant for companies, law firms, and government agencies 

on a variety of economic and statistical issues related to antitrust, copyright and patent 
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infringement, and complex commercial disputes.  My consulting work has included 

analyzing economic markets as well as valuing copyrighted material and assessing 

efficient price and advertising levels.  I have been engaged by cable system operators 

(“CSOs”) to analyze the content and viewership of certain channels and by music 

performance rights owners to determine the economic value of the right to perform 

copyrighted music.  I have provided expert testimony before the Copyright Royalty 

Judges (“Judges”), as well as in state, federal and international courts, and have presented 

my research methodology and analytical findings before the Securities and Exchange 

Commission, the Texas Commissioner of Insurance, and the New York and 

Massachusetts State Offices of the Attorney General. 

4. My curriculum vitae, which includes a list of my publications in the last ten years, 

and a list of cases in which I have testified in the last four years, is attached as Appendix 

A.  This report is based upon information currently available to me; I reserve the right to 

supplement this report should additional information be made available. 

II.  BACKGROUND AND OVERVIEW OF ROYALTY ALLOCATION PROCESS 

5. I understand that the purpose of this proceeding is to allocate the 2010, 2011, 

2012, and 2013 cable royalty funds (“2010-2013 Cable Royalties”) paid by CSOs under 

statutory (compulsory) licenses established by Section 111 of the Copyright Act 

(“Section 111”).   

6. Compulsory licenses allow CSOs to retransmit broadcast television signals out-of-

market (i.e., on a distant basis) without the need to negotiate individual private license 
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agreements with the multitude of copyright owners whose programs air on those signals.  

Economists refer to the time and expense associated with negotiating such private license 

agreements as transaction costs.  Section 111 effectively eliminates the transaction costs 

that would occur in a market without the compulsory license and sets the rates for the 

compulsory license fees paid by the CSOs.  These statutorily-set fees are subject to 

periodic adjustments.1  CSOs pay the licensing fees based primarily on the number and 

type of distant stations each CSO chooses to carry.2  After collecting the royalty 

payments, the Copyright Office distributes them among eligible copyright owners of 

compensable programs aired on the distant signals (or their representatives),3 either by 

agreement among the claimants, or pursuant to the determination in a cable royalty 

distribution proceeding held before the Judges. 

7. The CRT decided in 1980 to conduct its distribution proceeding in two phases.  In 

Phase I, the Judges allocated royalties among broad categories of self-organized 

claimants.4  In Phase II, royalties have been divided among individual claimants or their 

                                                 
1 The periodic adjustments to the royalty fee rates were initially made by the Copyright Royalty Tribunal 
(“CRT”). Following abolition of the CRT, the adjustments were overseen by Copyright Arbitration 
Royalty Panels (“CARPs”) appointed by the Librarian of Congress. The CARPs were subsequently 
replaced by the current system of Judges. 
 
2 The compulsory license fee for CSOs was based upon the number of “distant signal equivalents” 
(“DSEs”) that a cable system imported, valuing a distant independent station as one and a network-
affiliated station or educational station as 1/4. In general, the number of DSEs carried by a CSO is 
multiplied by a DSE rate to establish the percentage of their gross revenues charged for importing distant 
television signals. 
 
3 Eligible compensable programs are non-network broadcast programs aired on simultaneously 
retransmitted distant signals during the 2010-2013 cable royalty years. 
 
4 Historically, for cable Phase I Proceedings there have been eight broad categories of programming: (1) 
Program Suppliers; (2) Joint Sports Claimants (“JSC”); (3) Commercial Television Claimants 
(“Commercial Television””); (4) Public Television Claimants (“Public Television”); (5) Devotional 
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representatives within each of the broad program categories.  However, as explained by 

the Judges in this proceeding, nothing in the Copyright Act or the Judges’ regulations5 

requires that the proceeding be split into multiple phases.6  Indeed, the definitions of the 

broad categories in the historical Phase I Proceedings, and in the current proceeding, are 

based on an agreement between the participating claimants and not, to my understanding, 

based on any market-accepted definition of programming.   

8. While the broad category definitions were agreed to by the parties, each allocation 

participant’s programming claims are simply an aggregation of the distantly retransmitted 

individual programs that fall within each agreed claimant category.7  Some of the agreed 

upon claimant category definitions may appear counter-intuitive to the market.  For 

example, the Program Suppliers category is comprised of producers and/or distributors of 

syndicated series, movies, specials, and non-team sports, excluding devotional programs.  

Thus, certain sports programming that commonly airs on distant broadcast signals such as 

NASCAR racing, professional bowling, golf, and the Olympics fall into the Program 

                                                                                                                                                             
Claimants (“Devotionals”); (6) Canadian Claimants Group (“Canadian Claimants”); (7) Music Claimants; 
and (8) National Public Radio (“NPR”).  The Judges adopted these eight categories of programming for 
this proceeding as well.  See Notice of Participant Groups, Commencement of Voluntary Negotiation 
Period (Allocation), and Scheduling at Exhibit A (November 25, 2015) (“Notice”). 
 
5 Chapter III of title 37 of the Code of Federal Regulations. 
 
6 See Notice at 3; see also Order Regarding Discovery at 4, n.7 (July 21, 2016). 
 
7 See Notice at Exhibit A (describing the mutually exclusive Agreed Categories as “non-exhaustive 
descriptions of the types of programs or other creative works that fall within each of the agreed categories 
of claimants (Agreed Categories) to which categories the Judges may approve an allocation of cable 
retransmission royalties.”). 
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Suppliers category and not the Joint Sports Claimants (“JSC”) category, which consists 

of only live telecasts of professional and college team sports. 

9. In addition to sports programming falling into more than one claimant category, 

certain retransmitted programming that is broadcasted on public television stations,8 as 

well as on Canadian television stations, could belong to the Program Suppliers category. 

III.  ECONOMIC VALUE OF PROGRAMMING: RELATIVE MARKET VALUE DEPENDS 

ON VIEWERSHIP 

10. The criterion for dividing the annual royalty pools among claimants is the “relative 

market value” of the copyrighted programs.9   

A. Application of the Relative Market Value Standard 

11. Relative market value corresponds to the price at which the right to retransmit a 

program carried on a distant broadcast signal would change hands between a willing 

buyer (a CSO) and a willing seller (a copyright owner), neither being under any 

compulsion to buy or to sell and both having reasonable knowledge of relevant facts.10  

The “willing buyer” in this hypothetical negotiation is the CSO because it chooses which 

                                                 
8 See 66 Fed. Reg. 55653, 55655 n.3 (October 28, 1996) (“An example of a program which would not be 
in the Public Broadcasting Service category, because it fell within another category, would be the movie 
‘Platoon’ that was broadcast by a PBS station. That program would properly fall within the Program 
Suppliers category.”). 
 
9 See 75 Fed. Reg. 57063, 57065 (September 17, 2010). 
 
10 This definition is consistent with the definition of fair market value written by the U.S. Supreme Court: 
“The fair market value is the price at which the property would change hands between a willing buyer and 
a willing seller, neither being under any compulsion to buy or to sell and both having reasonable 
knowledge of relevant facts.”  United States v. Cartwright, 411 U. S. 546, 93 S. Ct. 1713, 1716-17 
(1973). 
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bundles of programs—signal channels—to retransmit on a distant basis.  CSOs offer 

bundled distant signal channels, cable channels, local broadcast channels and pay-per-

view channels in different packages to existing and potential subscribers at varying 

prices.  While CSOs base their channel and carriage bundling decisions on attracting and 

retaining subscribers, other cost considerations factor into their decisions regarding which 

distant channels to retransmit and how to bundle them.11  

12. CSOs do not offer individual programs on broadcast stations to their subscribers.  

Instead, they offer an array of different bundles of stations, or “tiers,” as well as 

promotional packages, to attract and retain their subscribers.  However, little information 

is available regarding the pricing and packaging done by specific CSOs or the competing 

offerings available to potential subscribers of a particular cable system.  Further, 

sufficient data are not available to model and analyze why consumers choose to 

subscribe, or continue to subscribe to a particular cable system.  Since adequate data are 

not available to model consumers’ subscription decisions, it follows that sufficient data 

are unavailable to properly model CSOs’ buying decisions, including that of distantly 

retransmitted programming, in their efforts to attract and retain customers.    

                                                 
11 As the Judges noted in the 2004-2005 Cable Phase I Decision, “[t]he rationale for the cable operator's 
decision concerning which channels to group in any tier offering and at what price, may depend not only 
on the impact on direct subscriber revenues, but also on such factors as advertising revenues associated 
with cable network channels, the relative license fee costs of various cable network channels, physical 
capacity constraints on the number of channels that can be transmitted over a particular cable system and 
even the direct ownership interests of the cable system in programming content on a given cable 
network.”  75 Fed. Reg. at 57066. This rationale also applies to satellite carriers who, like CSOs, are 
program retransmitters and face the same economic goal as CSOs. 
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13. It is axiomatic that consumers subscribe to a CSO to watch the programming made 

available via their subscriptions.  The more programming a subscriber watches, the 

happier the subscriber is, and the more likely she will continue to subscribe, all else 

equal.12  Therefore, a measure of the happiness, or “utility,” an individual subscriber gets 

from a specific program is the number of minutes that subscriber spent viewing the 

program offered to him or her by the CSO.  A measure of the utility all subscribers get, in 

total, from a specific program is the total level of subscriber viewing of the program.  

Thus, even though CSOs are the buyers of the programming bundles, a reasonable 

measure of the relative market value of a retransmitted program is the relative level of 

subscriber viewing of that program.  The higher the subscriber viewing, all else equal, the 

greater the subscribers’ utility and the greater the CSOs’ retention of subscribers. 

14. Thus, the relative market value of an individual program ultimately depends upon 

the consumption of the programming as measured by its level of viewing by subscribers.  

As explained by actual copyright owners, audience size – as measured by viewership – is 

central when making licensing deals with broadcast stations and cable networks in the 

world outside the compulsory licensing scheme.13  Moreover, in an attempt to attract and 

retain customers, CSOs want to carry stations with high viewership programming such as 

off-network syndicated television series that originally attracted a loyal following in their 

                                                 
12 Economists refer to this axiom underlying consumer preferences as the axiom of “nonsatiation.” See, 
Economics and consumer behavior, Angus Deaton and John Muellbauer, 1980, p.28. 
 
13 See MPAA Written Direct Statement Vol. II, Prior Designated Testimony, at Tab A, Docket No. 2007-
3 CRB CD 2004-2005, Written Direct Testimony of Alex Paen, pp. 11-12 (filed June 1, 2009). 
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network runs and continue to do so in syndication.14  They also desire to carry stations 

with high viewership programming, such as first-run syndicated programs that they 

believe will garner satisfactory audience levels.15  

15. Since this proceeding involves allocating fixed royalty pools as part of a 

compulsory licensing scheme, it is appropriate to consider pertinent information 

concerning the relative economic value of programming, namely, program consumption 

as measured by actual program viewing.   Purposefully ignoring estimates of actual 

viewing or ratings could lead to individual copyright owners, as well as categories of 

copyright owner representatives, of valuable programming receiving disproportionately 

small royalty awards compared to the relative market value of their copyrighted 

programming. 

 B. Measuring Relative Market Value:  Volume and Viewership 

16. Subscriber preferences are revealed by which distant stations and programs they 

choose to watch.  Below, I discuss two measures of relative economic value of 

programming: programming volume and programming viewership. 

1. Volume 

17. Holding costs constant, CSOs will choose to carry distant signals with 

programming that will attract and retain as many subscribers as possible.  In theory, the 

rational (i.e., economic-optimizing ) CSO will choose to carry distant signals with the 

                                                 
14 See Written Direct Testimony of Alex Paen, p. 12. 
 
15 See id. at pp. 5-6, 9-10. 
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most preferred programming airing at the most preferred times.  The total volume of 

minutes of programming retransmitted by CSOs effectively represents the volume of 

programming purchased by the CSOs, albeit in a regulated setting.  Therefore, total 

program volume represents rational CSOs’ choices and provides a measure of the relative 

economic value of the programming to the CSOs. 

18. While total program volume provides useful information concerning the relative 

value of programming to CSOs, that measure alone is not sufficient.  In general, the value 

of programs to the CSO and their subscribers may differ depending on the time slot 

during which the programs are aired.  A 30-minute program aired during primetime 

might be more valuable to a CSO and their subscribers than an hour-long program shown 

in the middle of the night.  Moreover, programs of identical duration shown at the same 

time of day may have very different values to CSOs and their subscribers.  That is, 

programming volume alone does not convey a complete picture of the relative value of 

the programs.  The reason volume alone is an insufficient measure of value is because it 

ignores audience size. 

2.  Viewership 

19. Audience size, which is determined through program viewership, is a primary 

interest of programmers and therefore the most direct measure of a program’s relative 

value.16  From the CSO’s perspective, the more a program attracts subscribers to watch 

and to keep watching, the more valuable the program is to the CSO’s net-revenue 

                                                 
16 Media Programming: Strategies and Practices, 8th ed., S.T. Eastman and D.A. Ferguson, 2009, p. 40. 
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maximizing goal of retaining and growing subscriber count.  From the subscriber’s 

perspective, relatively low viewership of a given program signifies relatively low 

valuation of that program.  Absent the bundling of programs, economic theory implies 

that a program with no viewership will most likely not continue to be carried.17 

20. Program viewership as a measure of relative market value is consistent with the 

economic theory of revealed preference.18  In the present context, it means a CSO’s 

willingness to pay for a particular type of program, or the station that airs these programs, 

is a function of the programming’s contribution to the cable system’s ability to attract and 

retain subscribers and thereby maximize net revenue. 

21. The two most recent Phase I rulings relied heavily on surveys of CSOs attempting 

to quantify the relative value of Phase I program categories.19  However, even cable 

networks routinely analyze viewing levels because they understand that this measure is 

the best available indicator of what attracts and retains subscribers.  Moreover, surveys 

are fundamentally flawed if the programming categories are not correctly understood by 

survey respondents. 

22. Consistent with the economic arguments described above, I analyze programming 

volume and viewing to determine relative market value of six broad claimant categories 

of individual programming: (1) Program Suppliers; (2) JSC; (3) Commercial Television; 

                                                 
17 See generally, Economics and consumer behavior, Angus Deaton and John Muellbauer, 1980. 
 
18 Id., p. 51-53. 
 
19 See 75 Fed. Reg. at 57065; 69 Fed. Reg. 3606, 3609 (January 26, 2004). 
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(4) Public Television; (5) Devotionals; and, (6) Canadian Claimants.20  I apply a two-step 

approach: 

 First, I calculate measures of the relative volume of programming by claimant 

category.  This provides good, but imperfect, indicators of the relative value of 

the sets of programs at issue in this proceeding.   

 Second, I calculate the relative viewership of programming by claimant 

category.  This is done on a program-by-program basis, then aggregated up to 

the agreed upon broad claimant categories.  As described above, given the 

available data, this is the most direct measure of relative value:  if costs are 

deemed constant, higher subscriber viewership suggests higher relative market 

value of the programming.   

C.   Data Relied Upon to Measure Relative Market Value of Programming 

23. I rely upon Nielsen viewing data, Gracenote, Inc. (“Gracenote”) 21 programming 

data, and Canadian Radio-television and Telecommunications Commission (“CRTC”) 

program logs, to study the volume and viewing information of compensable programs 

from 2010 through 2013.  I also rely upon Cable Data Corporation (“CDC”) carriage data 

that includes information on the number of CSO subscribers of each distantly 

retransmitted signal analyzed.  Due to cost considerations in obtaining the Nielsen and 

Gracenote data for all stations distantly retransmitted by CSOs in every royalty year, I 

                                                 
20  My testimony does not address an allocation to either Music Claimants or NPR. 
 
21 Tribune Media Services merged with Gracenote, Inc. on June 12, 2014, as a division of Tribune Media 
Company. The division now operates under the Gracenote name. 
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selected a sample of stations retransmitted by CSOs based on a stratified random 

sampling methodology.22  I then requested Nielsen and Gracenote data for all these 

selected stations each year.  Each year’s list included both large and small stations in 

terms of the number of distant subscribers as well as fees generated.  These data are 

described in further detail in the subsections below.   

24. I estimated distant viewing for compensable programs for each year for the 2010-

2013 Cable Royalties using the data from the aforementioned sources. 

1. Nielsen Data 

25. Nielsen is a well-regarded and highly-used source of audience measurement 

information in the television industry.  Prior decisions by the Judges and their 

predecessors have concluded that Nielsen data provides “relevant” and “reliable” 

measures of the number of people viewing programs retransmitted on distant signals.23   I 

rely on Nielsen Local and Distant Viewing Household Meter Data for 2010-2013 

(“Nielsen Household Meter Data”). 

26.  The Nielsen Household Meter Data is based on a random sample of people in the 

United States.  Nielsen Household Meter Data is collected by electronic meters attached 

to television sets together with individual meters held by individual household members.  

                                                 
22 Lists of station samples are contained in Appendix Table B.  I implemented a random sampling 
methodology, stratified by number of distant subscribers of the stations. 
 
23 See, e.g., 78 Fed. Reg. 64984, 64986 and 64996 (Oct. 30, 2013); 55 Fed. Reg. 5647 (Feb. 16, 1990); 
1998-99 Cable Phase I CARP Report (Oct. 21, 2003), at 44; 1990-92 Cable Phase I CARP Report (May 
31, 1996), at 84. 
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Based upon the national data they collected, Nielsen performed custom analyses to 

calculate the level of local and distant viewing by cable-subscribing households to 

television stations, respectively, for each fifteen-minute interval (quarter hour) of the day, 

7 days per week, and 365 days per year for each year 2010-2013.24  From their estimates 

of total metered viewing, Nielsen extracts both the local and distant viewing to my 

samples of stations for 2010 through 2013. 

2. Gracenote Data 

27. The Gracenote data is a compilation of information about each program airing on 

each station throughout each day.  The compiled information includes when the program 

aired; the station the program aired on; whether it was local, network, or syndicated; the 

program title; the episode title, if applicable; and the type of program (movie, game 

show, etc.); and so on.  As a part of my analysis, I excluded as non-compensable 

programs airing on WGN’s local feed (“WGN”) that were not simultaneously broadcast 

on WGN’s national feed (“WGNA”).  Also, I excluded all programs broadcasted on 

ABC, CBS, and NBC networks because, as network programs, those programs are non-

compensable for present purposes.  I then used the Gracenote data to assign each program 

airing on stations in my statistical samples of stations to one of the broad agreed claimant 

categories.25 

                                                 
24 See Written Direct Testimony of Paul Lindstrom. 
 
25 In addition to the Gracenote data, my algorithm made adjustments to the categorization based on my 
review of the lists of claimed titles that were produced by claimant representatives in preliminary 
discovery in this proceeding, and further adjustments based upon our manual review of the titles 
(primarily adjustments to ensure the correct categorization of non-team sports titles).  
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3. CDC Data 

28. The CDC data are information catalogued by CDC from statements of accounts 

(“SOAs”) that CSOs filed with the Licensing Division of the Copyright Office semi-

annually.  These data include information regarding the distant signals carried, the 

number of subscribers receiving each distant signal, and the estimate of fees generated by 

each signal during years covered by this proceeding.26  Based on the CDC data, over 

1,000 stations were distantly retransmitted by CSOs each year from 2010 to 2013.     

4. CRTC Program Logs 

29. The CRTC requires stations broadcasting in Canada to submit monthly program 

logs (“CRTC Program Logs”).27  These CRTC Program Logs include information such as 

station call signs, the program title and actual start time and end time of each program 

transmitted by each Canadian station, and an indicator for the country of origin of each 

program.  I understand that programming airing on Canadian stations that originated 

outside the United States and which was secondarily transmitted into the United States is 

compensable in the Canadian Claimants category.  Also, syndicated programming and 

movies that aired on Canadian stations which originated from the United States are 

compensable as Program Suppliers programs.  Similarly, live telecasts of Major League 

Baseball, National Hockey League, and U.S. college team sports airing on Canadian 

                                                                                                                                                             
  
26 See, Written Direct Testimony of Jonda Martin. 
 
27 See CRTC website for more information, http://www.crtc.gc.ca/. 
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stations are compensable in the JSC category.28  I used these CRTC Program Logs to 

determine the country of origin of the programming that aired on the Canadian stations 

and assigned such programs to either the Program Suppliers, Canadian Claimants, or JSC 

categories as appropriate. 

D.  Economic Analysis: Estimating and Imputing Distant Viewing 

30. To determine the relative market value of all compensable programs that aired on 

stations that were distantly retransmitted by CSOs, I calculate the relative distant viewing 

of those programs.  I provide a reasonable estimate of relative distant viewing levels by 

relying upon the data sources described in the previous section.  As I explain later in this 

testimony, I establish a mathematical relationship between local and distant viewing 

levels using various program characteristics during those years.  I then extrapolate that 

mathematical relationship using a regression analysis to estimate distant viewing for all 

compensable programs each year for the 2010-2013 Cable Royalty years. 

E.  Relative Market Value of All Programming  

31. Considering the various datasets described above, my analysis demonstrates the 

breadth of programming and the extent to which it is retransmitted in distant markets by 

CSOs. 

1. Number of Compensable Programs, Program Retransmissions, and Volume 
Statistics 

32. Table 1 below present summary statistics comparing compensable programs in the 

six-broad claimant categories in the (1) number of retransmissions of compensable 

                                                 
28 See Notice at Exhibit A.     
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programs; and (2) the volume (in minutes) of programming that aired on stations 

distantly retransmitted by CSOs.   From 2010 to 2013, between approximately 12.3 

million and 14.6 million compensable programs aired on the stations retransmitted by 

CSOs.  This programming represented between approximately 501 million and 613 

million retransmitted minutes of compensable programming.  

Table 1: Levels and Shares of Retransmissions and Volume by Royalty Year 

Year Claimant Category Retransmissions 
Share of All 

Retransmissions 
Minutes of 

Retransmissions 
Share of All 

Volume 

2010 

Canadian Claimants 58,812 0.48% 2,337,432 0.47% 
Commercial Television 1,441,959 11.67%  64,434,466 12.84% 
Devotionals 960,034 7.77%           40,909,970 8.15% 
Program Suppliers 6,848,477 55.44% 268,348,834 53.47% 
Public Television 3,023,424 24.48%         122,528,733 24.41% 
JSC 19,693 0.16%  3,325,946 0.66% 
Total 12,352,399 100%  501,885,381 100% 

     

2011 

Canadian Claimants 206,553 1.42% 10,210,376 1.76% 
Commercial Television 1,482,977 10.17% 68,661,588 11.83% 
Devotionals 1,769,985 12.14% 66,802,398 11.51% 
Program Suppliers 7,868,472 53.99% 302,393,182 52.11% 
Public Television 3,221,460 22.10% 128,137,417 22.08% 
JSC 25,551 0.18% 4,058,349 0.70% 
Total 14,574,998 100% 580,263,310 100% 

  

2012 

Canadian Claimants 193,326 1.46% 7,527,287 1.33% 
Commercial Television 1,933,045 14.59% 104,885,196 18.47% 
Devotionals 710,162 5.36% 30,242,207 5.33% 
Program Suppliers 5,076,033 38.32% 203,067,573 35.76% 
Public Television 5,316,379 40.14% 219,327,673 38.62% 
JSC 16,325 0.12% 2,793,638 0.49% 
Total 13,245,270 100% 567,843,574 100% 

  

2013 

Canadian Claimants 115,240 0.81% 4,751,082 0.77% 
Commercial Television 2,040,714 14.39% 87,041,687 14.20% 
Devotionals 984,047 6.94% 39,319,381 6.41% 
Program Suppliers 7,192,831 50.72% 319,199,057 52.07% 
Public Television 3,818,654 26.93% 158,263,492 25.82% 
JSC 29,667 0.21% 4,483,806 0.73% 
Total 14,181,153 100% 613,058,505 100% 
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33. Across the 2010-2013 Cable Royalty years, with the exception of 2012, each 

claimant category’s share of the total number retransmissions and the volume of 

retransmissions is relatively steady.  In 2012, there were significantly more public 

television stations retransmissions in the sample as well as more sub-channels.29  Many of 

these sub-channels were in turn retransmitted by CSOs, contributing to an increase in 

Public Television’s share of both retransmissions and volume.  

34. As described earlier, the relative minutes, or volume, of programming 

retransmitted provides an imperfect metric of the relative value of the two sets of 

programs.  The volume measure does not take into account what time of day the 

retransmission took place, the number of cable subscribers who had access to the 

distantly retransmitted broadcast, or the number of households who watched the show.  

Thus, the share of viewing minutes provides a superior measure of relative value. 

2. Program Viewing Statistics 

35.  Due to the low frequency of distant viewing and the size of the sample Nielsen 

uses to measure total U.S. household viewing, there are many instances of no recorded 

distant viewing of compensable retransmitted programs in the Nielsen Household Meter 

Data.  However, it is possible to obtain reliable estimates of distant viewing for all 

retransmitted programs by also relying on Nielsen measures of household viewing in 

each retransmitted station’s local market. 

                                                 
29 Sub-channels are where the main channel broadcasted several separate signals on the same channel. 
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36.  In order to reliably determine relative viewing minutes throughout the 2010-2013 

Cable Royalty years, I employed multiple regression analysis techniques and applied my 

analysis to the all programs eligible for compensation.  The regressions calculate the 

mathematical relationship each year from 2010 to 2013 between distant viewing for a 

program and (1) a measure of local viewing for the program, (2) the total number of 

distant subscribers of that station, (3) the time of day the program aired by quarter hour, 

and (4) the type of program aired.  The regressions demonstrate that there is a positive 

and statistically significant relationship between local viewing and distant viewing.30  The 

greater the number of people viewing a particular program on a per capita local basis, all 

else equal, the higher the level of distant viewing.  The regressions also show that the 

total number of a station’s distant subscribers, the time of day the program aired, and the 

type of program aired, each significantly affect distant viewing. 

37. Based on the mathematical relationship between distant viewing each year over 

the 2010-2013 time period and a measure of local viewing, as well as the other factors 

described above, I calculated a reliable measure of distant viewership for all compensable 

programs carried by stations in the sample for each quarter hour of every day, and for 

each cable and royalty year at issue in this proceeding.   

38. I calculate each claimant category’s share of total distant viewing as the sum of 

estimated household viewing of that category’s programs divided by the sum of the 

estimated distant household viewing of all categories.  Table 2 reports estimated distant 

viewing share for each cable royalty year for each claimant category.  Appendix C, Table 

                                                 
30 Appendix C, Tables C-1 through C-4 provide results from the regressions. 
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C-5 presents the 95% confidence intervals associated with each viewership share 

calculation.31 These viewership shares correspond to reasonable cable royalty shares. 

Table 2: Distant Viewing Levels and Shares by Royalty Year 

Year Claimant Category Distant Viewing Share of Distant Viewing 

2010 

Canadian Claimants 22,577 1.96% 

Commercial Television 181,958 15.83% 

Devotionals 13,598 1.18% 

Program Suppliers 585,521 50.94% 

Public Television  321,335 27.96% 

JSC 24,466  2.13% 

Total 1,149,455 100% 
  

2011 

Canadian Claimants 39,472 3.93% 
Commercial Television 121,186 12.06% 
Devotionals 24,497 2.44% 
Program Suppliers 501,580 49.92% 

Public Television 292,267 29.09% 

JSC 25,803 2.57% 

Total 1,004,805 100% 

 

2012 

Canadian Claimants 37,007 3.58% 
Commercial Television 159,938 15.48% 
Devotionals 11,032 1.07% 
Program Suppliers 373,643 36.17% 
Public Television 430,093 41.64% 
JSC 21,266 2.06% 
Total 1,032,979 100% 

 

2013 

Canadian Claimants 38,340 5.16% 
Commercial Television 78,754 10.61% 
Devotionals 8,160 1.10% 
Program Suppliers 334,733 45.09% 
Public Television 247,143 33.29% 
JSC 35,303 4.76% 
Total 742,433 100% 

 
                                                 
31 The confidence intervals are calculated applying the bootstrap methodology.  See Efron, B.; Tibshirani, 
R. (1986).  “Bootstrap Methods for Standard Errors, Confidence Intervals, and Other Measures of 
Statistical Accuracy.” Statistical Science 1(1), 54-77. 
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39. As reported in the final column in Table 2, Program Suppliers’ cable viewership 

shares are 50.94% in 2010, 49.92% in 2011, 36.17% in 2012, and 45.09% in 2013.  

Program Suppliers’ decrease in distant viewing shares in 2012 and 2013 correspond with 

an increase in Public Television distant viewing in those years. 

IV.    CONCLUSION: ROYALTY SHARE ALLOCATIONS 

40. Based upon the economic theory of consumer behavior, my analysis indicated that 

relative program viewership provides a reasonable and reliable measure of the relative 

economic value of distantly retransmitted programing.  All else equal, the higher the 

viewing of distantly retransmitted programming, the higher the value of that 

programming to consumers and logically to CSOs.  Therefore, following this theory, to 

determine what I believe to be reasonable and reliable relative market values of the 2010-

2013 claimant categories, I analyzed data concerning program volume and program 

viewing patterns of a randomly selected set of stations each year from 2010 to 2013.  

Table 1 above reports each claimant category’s level and share of volume of 

retransmissions from 2010-2013. Table 2 above reports each claimant category’s distant 

viewing share and therefore its share of the total 2010-2013 Cable Royalties for each 

royalty year. 
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 Jeffrey S. Gray. Subprime Fallout: Prudent Investing & Economic Damages.  Professional 
Liability Underwriting Society Conference, Boston, MA. October 2008. 
 

 Jeffrey S. Gray with Carl Tannenbaum and Laurence Kotlikoff, Was the Credit Crisis 

Foreseeable? Moderated Panel, April 2008. 

 

 Eugene Canjels, Jeffrey S. Gray and Michel J. Vanderhart. Does Everyone Overstate the 

Number of Hours They Work? An Examination of Survey Response Bias Among Salaried 

and Hourly Workers, White Paper, April 2005. 

 

Expert Testimony & Affidavits (Prior 4 Years)  

 In the Matter of Distribution of the 2004, 2005, 2006, 2007, 2008 and 2009 Cable 

Royalty Funds, before the Copyright Royalty Judges, Washington D.C., Doc No. 2012‐6 

CRB CD 2004‐2009 (Phase II), and In the Matter of Distribution of the 1999, 2000, 2001, 

2002, 2003, 2004, 2005, 2006, 2007, 2008 and 2009 Satellite Royalty Funds, before the 

Copyright Royalty Judges, Washington D.C., Doc No. 2012‐7 CRB CD 1999‐2009 (Phase 

II), expert affidavits and trial testimony (2014‐2015). 

 In the Matter of Distribution of the 2000, 2001, 2002, and 2003 Cable Royalty Funds, 

before the Copyright Royalty Judges, Washington D.C., Doc No. 2008‐2 CRB CD 2000‐

2003 (Phase II), expert affidavits and trial testimony (2013). 

 

 Michael Brown, Brian Singer et al v. Canadian Imperial Bank of Commerce, proceeding 

under the Class Proceedings Act, 1992, Court File No. 08‐CV‐00365119CP, Ontario 

Superior Court of Justice, Canada; expert affidavit and oral cross‐examination (2011). 

 

 Wayne B. Gould et al v. Western Coal Corporation, et al., proceeding under the Class 

Proceedings Act, 1992, Court File No. CV‐09‐391701‐00CP, Ontario Superior Court of 

Justice, Canada; two expert affidavits (2011). 
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APPENDIX B: STATIONS SAMPLED FOR CABLE ANALYSIS 

2010  2011  2012  2013 

Station 
Distant 
Subscribers  Station 

Distant 
Subscribers  Station 

Distant 
Subscribers  Station 

Distant 
Subscribers 

WGN-DT 41,361,722  WGN-DT 43,106,794  WGN-DT 42,459,172  WGN-DT 42,522,609 
WLIW-DT 743,494  CBUT 966,581  CBUT 868,203  CBUT 893,666 
WNET-DT 661,353  WLIW-DT 680,208  WLIW-DT 613,759  WLIW-DT 644,340 
WPIX-DT 605,742  WNET-DT 643,737  WPIX-DT 590,292  WPIX-DT 571,383 
CBUT-DT 519,880  WPIX-DT 611,976  WBRE-DT 589,716  WNET-DT 516,323 
WUAB-DT 502,043  WNBC-DT 443,643  WNET-DT 515,030  CKSH 367,635 
CBUT 495,028  WLRN-DT 440,554  WNBC-DT 432,652  KZSW-LP 356,147 
WNBC-DT 457,453  CKSH 355,378  WTWO-DT 397,445  WPHL-DT 345,778 
WNYJ-DT 443,386  KCET-DT 345,004  CKSH 376,637  WWOR-DT 304,576 
KTNC-DT 362,773  WPHL-DT 341,002  WPHL-DT 354,663  WNBC-DT 296,559 
WPHL-DT 361,462  WWOR-DT 330,783  KZSW-LP 324,535  WZDC-LP 295,427 
KCET-DT 355,090  WRNN-DT 296,865  WWOR-DT 314,518  WSBE-DT 277,067 
WWOR-DT 330,262  WSEE-DT 285,877  WTXF-DT 308,018  KCET-DT 265,628 
WRNN-DT 309,964  KZSW-LP 279,651  WRNN-DT 293,264  WNJN-DT 264,498 
WSEE-DT 302,564  CBMT 271,354  CBMT 274,453  CBMT 260,888 
WSBE-DT 242,579  WSBE-DT 251,487  WSBE-DT 274,148  WYIN-DT 243,832 
WSBK-DT 240,355  WUFT-DT 237,247  WSEE-DT 274,126  WLIW-DT2 239,948 
CKSH-DT 236,355  WSBK-DT 220,690  KCET-DT 272,285  WLIW-DT3 239,948 
KZSW-LP 222,205  WGBX-DT 214,346  WGBX-DT 233,897  WLIW-DT4 239,763 
KCTS-DT 219,278  CFTO 213,637  WPRU-LP 232,171  WRNN-DT 238,553 
WTXF-DT 217,279  KTNC-DT 211,995  WSJX-LP 232,171  WLVT-DT 223,568 
WNJT-DT 207,593  WTXF-DT 208,845  WUFT-DT 228,304  WTXF-DT 222,840 
WTTW-DT 207,447  KCTS-DT 202,059  WNJN-DT 226,262  WUFT-DT 220,375 
CBLT 201,175  WYIN-DT 201,027  CFTO 225,240  WLVT-DT2 215,031 
WGBX-DT 196,230  WTTW-DT 197,967  WYIN-DT 220,030  WLVT-DT3 215,031 
WGBH-DT 191,634  WXIX-DT 192,049  CBET 212,586  CFTO 210,241 
KCAL-DT 188,472  CBLT 191,437  WLIW-DT2 209,720  WGBH-DT 204,149 
WJZ-DT 184,684  KQED-DT 189,265  WLIW-DT3 209,720  WSBK-DT 199,676 
CBMT-DT 184,474  WGBH-DT 189,072  WLIW-DT4 207,296  KCTS-DT 196,645 
KICU-DT 161,348  WNJN-DT 184,922  WSJP-LD 206,904  CBLT 188,028 
KERA-DT 154,646  KCAL-DT 181,998  WGBH-DT 205,789  WNJT-DT 187,323 
WPRU-LP 137,494  WLVT-DT 178,912  WLVT-DT 203,523  KQED-DT 181,115 
WSJX-LP 137,494  WENH-DT 175,878  WSBK-DT 202,406  WENH-DT 181,077 
KYW-DT 136,254  WLVT-DT3 174,221  CBLT 201,644  WJZ-DT 173,911 
CFTO-DT 126,564  WPTO-DT 160,795  WJZ-DT 196,034  WNYJ-DT 168,803 
WSBE 116,830  KERA-DT 153,072  WLVT-DT2 193,931  KCAL-DT 166,764 
WFUT-DT2 115,485  WNJT-DT 146,290  WLVT-DT3 193,931  WHYY-DT 166,246 
WBAL-DT 113,901  WNJT-DT2 142,397  KCTS-DT 192,067  WGBX-DT 164,515 
KTHV-DT 109,220  WHYY-DT 136,737  KQED-DT 183,750  WXIX-DT 159,311 
WSB-DT 108,701  WPRU-LP 133,599  WZDC-LP 180,293  CBET 157,644 
WZDC-LP 108,300  WSJP-LD 133,599  WXIX-DT 179,438  KERA-DT 154,289 
WCVB-DT 107,534  WSJX-LP 133,599  WTTW-DT 177,361  KBTC-DT 152,766 
WEIU-DT 107,128  KUHT-DT 126,726  WENH-DT 175,613  WETA-DT 145,010 
WOTM-LP 105,778  WPVI-DT 123,447  WHYY-DT 173,644  WTAM-LP 143,157 
KAET-DT 105,173  WBNS-DT 117,523  WWME-CA 173,604  WCMU-DT 142,603 
WNET-DT2 104,678  KICU-DT 116,588  WNJT-DT 168,757  WTTW-DT 142,600 
WNET-DT3 104,678  WDIV-DT 115,424  KERA-DT 155,565  WAUG-LD 139,738 
WNEP-DT 102,560  WPSG-DT 114,434  KBTC-DT 153,098  WSEE-DT 136,966 
KNBC-DT 100,612  WTAM-LP 114,296  WROC-DT 152,860  KUHT-DT 111,236 
WHA-DT 100,517  WUNC-DT 111,526  WCAU-DT 151,701  WBAL-DT 109,024 
WPTO-DT 99,448  WNYJ-DT 106,681  WCMU-DT 147,625  WUNC-DT 108,110 
WBZ-DT 95,788  WEIU-DT 105,993  WETA-DT 138,421  KOCE-DT 101,855 
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WTBY-DT 95,510  WBAL-DT 105,602  WTAM-LP 129,329  CKWS 99,186 
WTAM-LP 94,619  KATV-DT 105,440  WSB-DT 111,897  WSB-DT 98,337 
KOPB-DT 89,812  KDKA-DT 103,604  WDIV-DT 111,546  KAET-DT 91,579 
WBPX-DT 88,819  WOTM-LP 99,007  WUNC-DT 108,913  WTBY-DT 90,729 
CHLT 83,385  WLIW-DT4 97,797  KATV-DT 99,117  WNYW-DT 90,161 
KABC-DT 83,371  WUAB-DT 96,059  WTBY-DT 93,808  WCAU-DT 88,498 
WNDU-DT 83,187  KTCA-DT 95,888  KAET-DT 93,681  CBFT 85,637 
KRMA-DT 82,703  WTBY-DT 95,474  KNBC-DT 92,777  WMBC-DT 84,662 
WSYX-DT 79,721  WMBC-DT 92,504  WNYW-DT 91,556  WSYX-DT 82,968 
WPCW-DT 79,329  WRMD-CD 92,367  WYIN-DT3 91,474  WQED-DT 82,650 
WNJN 77,965  WSFL-DT 86,820  KDKA-DT 90,166  WFME-DT4 80,033 
WRMD-CD 77,909  WCVB-DT 83,785  WMBC-DT 89,837  KABC-DT 74,622 
WFLD-DT 77,301  WSIU-DT 81,666  WRIC-DT 85,027  KCOP-DT 74,622 
KTCA-DT 76,016  KOPB-DT 81,269  CBFT 84,355  KCWC-DT 74,250 
WMCN-DT 74,555  WWSI-DT 81,102  WCVB-DT 83,723  WNVT-DT 73,295 
WWSI-DT 74,202  WFPA-CA 80,217  KRON-DT 83,661  KRWG-DT 72,293 
CKWS-DT 73,288  WPCW-DT 79,227  WBZ-DT 80,457  WPCW-DT 70,553 
WCMU-DT 72,967  WNPB-DT 78,400  WHDH-DT 80,167  KRMA-DT 70,072 
KUSM-DT 72,521  WNED-DT 77,945  WSYX-DT 78,651  XHAB 63,362 
KLRN-DT 72,005  KCRA-DT 77,363  KCOP-DT 78,416  XHOR 63,362 
KOFY-DT 71,940  KABC-DT 76,932  WHA-DT 76,686  WSBT-DT 62,507 
KRON-DT 71,940  KCOP-DT 76,932  WIS-DT 75,601  WPSU-DT 60,934 
WSFL-DT 69,587  KOFY-DT 75,859  KYW-DT 75,176  WHA-DT 59,103 
WMUR-DT 65,106  KLRN-DT 71,699  WMUR-DT 71,757  WYES-DT 58,742 
WVIZ-DT 64,252  WKYT-DT 70,031  WJAN-LP 68,586  WZME-DT 53,235 
WDIV-DT 63,936  WMUR-DT 67,302  WEFS-DT 67,981  WBEC-DT 52,267 
KEYT-DT 61,536  WSBT-DT 63,781  KDIN-DT 66,614  WKYT-DT 51,204 
WAUG-LP 59,850  WWBT-DT 62,417  XHAB 62,720  WFYI-DT 48,994 
WBIQ-DT 58,897  WNDU-DT 62,323  WNDU-DT 59,830  WHVL-LD 48,727 
WUSA-DT 56,517  KRMA-DT 60,811  KCWC-DT 59,346  KTNC-DT 48,059 
WPXI-DT 51,921  WVXF-DT 60,765  WVXF-DT 57,633  WUSF-DT 47,196 
WBGT-CD 46,786  WVIZ-DT3 60,635  WDBJ-DT 57,466  WBRA-DT 46,765 
KYMB-LD 46,235  XHAB 60,550  WSAH-DT 55,220  WVXF-DT 46,684 
WFXT-DT 44,154  KLCS-DT 59,651  WNED-DT 54,402  WPXI-DT 46,261 
KWTV-DT 44,062  WSAH-DT 57,940  WMAQ-DT 52,693  WTAJ-DT 45,846 
WWMT-DT 42,702  WVIZ-DT 57,376  WKMJ-DT 52,391  KYW-DT 45,678 
WLNY-DT 42,530  WJAN-LP 57,334  KLCS-DT 52,350  WBIN-DT 45,214 
WBOC-DT 42,186  WUSA-DT 55,557  KTHV-DT 51,238  KETA-DT 42,635 
WOSU-DT 37,576  WFME-DT4 54,583  WUSA-DT 49,938  KWGN-DT 42,050 
KCSO-LD 36,014  KFOR-DT 48,553  KICU-DT 49,937  WAIQ-DT 41,486 
KTWO-DT 32,547  KVIE-DT 47,717  KRMA-DT 49,551  WATC-DT 38,317 
WIAT-DT 31,580  WBGT-CD 47,270  KARK-DT 49,167  WDRB-DT 32,820 
WSEC-DT 31,519  WPGH-DT 47,126  KEYT-DT 48,245  WAFF-DT 30,951 
WSAH-DT 29,949  WYES-DT 46,817  WCMV-DT 46,287  WPGH-DT 28,149 
WXIA-DT 29,420  WPBY-DT 43,916  WXSP-LP 45,181  WIAT-DT 27,365 
WPBS-DT 26,596  WYTV-DT 42,051  KUSA-DT 43,677  WNEP-DT 26,949 
WWPX-DT 26,583  WWL-DT 41,440  WFYI-DT 41,151  WCAX-DT 26,523 
KPLC-DT 25,955  WHUT-DT 40,870  WBIQ-DT 39,847  WEBA-DT 26,078 
CBWT-DT 25,917  WTMJ-DT 40,003  WPBS-DT 38,790  WITN-DT 25,148 
WLAE-DT 25,868  WALA-DT 38,667  WNPT-DT 38,705  KOAT-DT 24,791 
WCAX-DT 25,691  WHUT-DT2 30,630  KTRK-DT 35,440  WNYF-LP 23,454 
KSMQ-DT 25,036  XEW 29,593  WBIN-DT 34,565  KTMJ-CD 21,232 
WCHS-DT 24,164  WCAX-DT 26,076  WGTV-DT 34,153  KETV-DT 20,412 
WJEB-DT 24,137  WMHT-DT 25,802  WMHT-DT 33,718  KTEJ-DT 19,122 
WKMG-DT 24,062  WLIO-DT 25,595  WNEP-DT 33,057  WTVQ-DT 18,988 
WNEO-DT 23,808  WEWS-DT 25,369  WTMJ-DT 32,404  WIPB-DT 18,676 
WOLF-DT 23,475  KMGH-DT 24,260  WVLA-DT 30,634  WRTV-DT 17,999 
WBNG-DT 21,554  WUHF-DT 24,193  WDCQ-DT 28,380  KOCE-DT2 17,711 
WTVR-DT 20,945  WLS-DT 24,187  KHNE-DT 23,762  WUNP-DT 17,477 
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WICZ-DT 19,953  WSAV-DT 22,848  WLS-DT 22,931  WAFB-DT 16,776 
WCCO-DT 19,866  WBQD-LP 19,418  KBSV-DT 22,799  KTSC-DT2 15,885 
WNEM-DT 19,718  WPSD-DT 18,335  CBUT-DT 22,672  WTVR-DT 15,186 
WTGL-DT 17,013  KCRG-DT 16,382  WSFA-DT 21,225  KIIN-DT 14,416 
WPBA-DT 16,876  WHEC-DT 13,685  KSTP-DT 18,696  WOKZ-CA 11,512 
KNXT-DT 16,844  WHAM-DT2 11,977  WMYO-DT 14,860  KPTV-DT 11,470 
WHBQ-DT 15,595  WMPT-DT3 11,544  WRAL-DT 13,905  KSAW-LD 9,182 
WKBD-DT 13,767  WTTV-DT 10,762  WMPT-DT3 12,823  WYCC-DT2 9,022 
WOUB-DT 10,748  WVIT-DT 10,471  WGVU-DT 12,459  WBIR-DT 8,851 
WCJB-DT 10,660  WHAM-DT 10,443  KBFX-CA 12,381  WPXA-DT 8,744 
WJET-DT 9,932  KBFX-CA 10,162  WLBZ-DT2 12,122  KGWC-DT 8,731 
KUON-DT 9,932  KTFT-LP 9,426  WMNS-LP 11,880  WYBE-DT 8,542 
KHBS-DT 9,811  KEVN-DT 9,422  WNSC-DT 11,591  WKOP-DT 8,455 
KTFT-LP 9,658  CIMT 8,253  KSPR-DT 10,561  WGNT-DT 8,393 
WEEK-DT 8,744  WTOM-DT 8,055  WGME- 8,370  WAFF-DT2 8,195 
KVIA-DT 8,582  KHOU-DT 8,026  WDFM-LP 8,310  WMBD-DT 8,188 
KACV-DT2 8,003  KACV-DT2 7,881  WKOP-DT 8,153  WLPB-DT 6,578 
WBGU-DT3 7,844  KMOV-DT 7,792  WVIR-DT 6,958  WFVX-LD 6,489 
WSTM-DT3 7,765  KMCI-DT 6,955  WLEF-DT 6,921  KBHE-DT 5,573 
WFRZ-LP 7,448  KNPB-DT 6,834  KTEN-DT 6,576  KCCI-DT 4,852 
WLLZ-LP 6,859  KTEN-DT 6,827  KJBO-LP 6,070  WJET-DT 4,603 
KSTC-DT 5,864  KNLJ-DT 6,736  WHTX-LP 5,939  WKYC-DT 3,478 
KHON-DT 5,813  WCTX-DT 6,030  KETV-DT2 4,914  WBGH-CA 3,347 
KSNF-DT 5,030  WUWT-LP 4,762  WMHT- 3,660  WAXN-DT 2,132 
KATU-DT 4,958  KQEG-CA 3,981  WKYC-DT 3,627  WFMZ-DT 1,620 
KCCW-DT 3,761  KOZL-DT 3,770  KCCW-DT 3,274  WREG-DT 1,469 
WNMN-DT 3,433  WHTV-DT 2,586  WILL-DT2 2,457  WTLW-DT2 1,451 
WTO5 2,572  WPXN-DT 2,519  WTTE-DT 2,319  WLYH-DT 1,284 
WMAZ-DT 2,359  WUPA-DT 2,185  WTVE-DT 2,183  KYTX-DT3 1,230 
WNIN-DT 2,043  WITV-DT 2,112  WTWV-DT 2,176  WHMB-DT 1,191 
WCIU 1,068  WGCB-DT 1,709  KMOS-DT 1,918  WJYS-DT2 1,070 
WBMM-DT 895  WPBM-LP 1,554  WNIN-DT 1,301  KWCM 1,070 
WWJ-DT 782  KLTJ-DT 1,391  WXPX-DT 1,207  WHWC-DT3 1,011 
WTHR-DT 700  WUNL-DT 1,190  KLFY-DT 871  WENY-DT3 736 
WPXV-DT 567  KWSD 1,188  KPBN-LP 714  KSWO-DT2 530 
WTCE-DT 558  WWJ-DT 1,156  KSIN-DT2 675  KUNW-LP 454 
KRPV-DT 465  KOCE-DT2 1,107  WMAZ-DT 522  WGBO-DT 341 
WFXS-DT 409  WHTN-DT 975  WTNZ-DT 417  WBFF-DT3 307 
KBYU 317  KJTV 418  KRBC-DT 226  KTPX-DT 29 
WMYD 142  KAZT-DT 290  KAMR-DT 186  WQAD-DT3 4 
WPXD 142  KOMU-HD 70  WHBF-DT 176    
WDKA-DT 99  WMDT-DT 27       
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APPENDIX C: CABLE REGRESSION MODELS - SPECIFICATIONS & RESULTS 

Table C-1: Poisson Regression Results, 2010 
 

Distant Viewers 
Coefficient 
Estimate 

Robust 
Standard 
Error  Z‐score  95% Confidence Interval 

Log of Local Ratings  1050.15  13.35  78.66  1023.99  1076.32 

Log of Market Size  0.4848  0.0004  1252.68  0.4840  0.4856 

        
Time of Day (Quarter Hour)       

2  ‐0.1873  0.0081  ‐23.12  ‐0.2032  ‐0.1714 

3  ‐0.2555  0.0081  ‐31.54  ‐0.2714  ‐0.2396 

4  ‐0.3575  0.0083  ‐42.96  ‐0.3738  ‐0.3412 

5  ‐0.3406  0.0083  ‐40.99  ‐0.3569  ‐0.3243 

6  ‐0.4848  0.0086  ‐56.22  ‐0.5017  ‐0.4679 

7  ‐0.5726  0.0087  ‐65.61  ‐0.5897  ‐0.5555 

8  ‐0.6902  0.0090  ‐76.85  ‐0.7078  ‐0.6726 

9  ‐0.6343  0.0090  ‐70.71  ‐0.6519  ‐0.6167 

10  ‐0.7771  0.0094  ‐82.60  ‐0.7955  ‐0.7586 

11  ‐0.8570  0.0097  ‐88.45  ‐0.8760  ‐0.8380 

12  ‐0.9624  0.0101  ‐95.26  ‐0.9822  ‐0.9426 

13  ‐0.9547  0.0102  ‐93.86  ‐0.9746  ‐0.9347 

14  ‐1.0497  0.0105  ‐99.56  ‐1.0704  ‐1.0290 

15  ‐1.1413  0.0108  ‐105.93  ‐1.1625  ‐1.1202 

16  ‐1.1474  0.0109  ‐105.34  ‐1.1687  ‐1.1260 

17  ‐1.0971  0.0108  ‐102.05  ‐1.1181  ‐1.0760 

18  ‐1.0846  0.0107  ‐101.70  ‐1.1055  ‐1.0637 

19  ‐1.0524  0.0105  ‐100.25  ‐1.0730  ‐1.0318 

20  ‐1.0802  0.0106  ‐102.10  ‐1.1010  ‐1.0595 

21  ‐0.9411  0.0098  ‐96.21  ‐0.9603  ‐0.9219 

22  ‐0.8831  0.0097  ‐90.72  ‐0.9022  ‐0.8640 

23  ‐0.8352  0.0095  ‐87.63  ‐0.8538  ‐0.8165 

24  ‐0.8290  0.0094  ‐87.94  ‐0.8475  ‐0.8105 

25  ‐0.7048  0.0092  ‐76.27  ‐0.7229  ‐0.6867 

26  ‐0.4898  0.0087  ‐56.08  ‐0.5069  ‐0.4727 

27  ‐0.3414  0.0082  ‐41.56  ‐0.3575  ‐0.3253 

28  ‐0.1826  0.0079  ‐23.02  ‐0.1981  ‐0.1670 

29  ‐0.2573  0.0092  ‐27.98  ‐0.2754  ‐0.2393 

30  ‐0.0961  0.0088  ‐10.91  ‐0.1134  ‐0.0789 

31  ‐0.0054  0.0085  ‐0.64  ‐0.0221  0.0112 

32  0.0955  0.0082  11.68  0.0795  0.1116 

33  0.1525  0.0079  19.37  0.1371  0.1679 

34  0.2289  0.0077  29.64  0.2138  0.2440 

35  0.2064  0.0078  26.51  0.1911  0.2216 

36  0.2894  0.0076  38.09  0.2745  0.3043 

37  0.1546  0.0075  20.72  0.1400  0.1693 

38  0.1056  0.0076  13.94  0.0908  0.1205 

39  0.1055  0.0076  13.90  0.0906  0.1204 

40  0.1308  0.0075  17.34  0.1160  0.1456 

41  0.0861  0.0076  11.33  0.0712  0.1010 

42  0.0037  0.0077  0.48  ‐0.0114  0.0188 

43  0.0347  0.0077  4.52  0.0196  0.0498 

44  0.0700  0.0076  9.18  0.0551  0.0850 

45  0.0588  0.0079  7.49  0.0434  0.0742 

46  ‐0.0007  0.0080  ‐0.09  ‐0.0165  0.0150 
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47  ‐0.0106  0.0081  ‐1.32  ‐0.0264  0.0052 

48  0.1165  0.0078  14.96  0.1012  0.1318 

49  0.1911  0.0074  25.87  0.1766  0.2056 

50  0.1984  0.0075  26.41  0.1837  0.2132 

51  ‐0.0221  0.0078  ‐2.82  ‐0.0374  ‐0.0067 

52  ‐0.0616  0.0079  ‐7.81  ‐0.0771  ‐0.0462 

53  0.0939  0.0077  12.20  0.0788  0.1089 

54  0.0847  0.0077  10.97  0.0696  0.0999 

55  0.0700  0.0077  9.06  0.0549  0.0852 

56  0.1095  0.0076  14.34  0.0945  0.1244 

57  0.1519  0.0076  20.11  0.1371  0.1667 

58  0.1285  0.0076  16.93  0.1137  0.1434 

59  0.1408  0.0076  18.45  0.1259  0.1558 

60  0.1438  0.0076  18.96  0.1289  0.1587 

61  0.1829  0.0074  24.66  0.1684  0.1975 

62  0.1627  0.0074  21.96  0.1482  0.1772 

63  0.1824  0.0074  24.56  0.1678  0.1969 

64  0.2073  0.0074  28.06  0.1928  0.2218 

65  0.3954  0.0070  56.16  0.3816  0.4092 

66  0.3575  0.0071  50.44  0.3436  0.3714 

67  0.3833  0.0070  54.67  0.3696  0.3971 

68  0.4429  0.0069  64.01  0.4294  0.4565 

69  0.5249  0.0067  77.78  0.5117  0.5381 

70  0.5348  0.0067  79.33  0.5216  0.5480 

71  0.4951  0.0069  72.07  0.4817  0.5086 

72  0.5570  0.0068  81.75  0.5436  0.5703 

73  0.6996  0.0067  104.26  0.6864  0.7127 

74  0.6858  0.0068  101.20  0.6725  0.6990 

75  0.7515  0.0066  113.71  0.7386  0.7645 

76  0.8646  0.0065  133.20  0.8519  0.8773 

77  0.9164  0.0065  141.75  0.9037  0.9290 

78  0.9446  0.0065  145.60  0.9319  0.9573 

79  0.9030  0.0064  141.42  0.8905  0.9156 

80  1.0651  0.0064  167.41  1.0526  1.0775 

81  1.2130  0.0064  190.44  1.2005  1.2255 

82  1.1078  0.0064  171.83  1.0951  1.1204 

83  1.1264  0.0065  174.50  1.1138  1.1391 

84  1.1310  0.0065  174.86  1.1184  1.1437 

85  1.0433  0.0067  155.98  1.0302  1.0564 

86  0.8987  0.0068  132.29  0.8854  0.9120 

87  0.8808  0.0068  128.64  0.8674  0.8943 

88  0.8245  0.0069  119.90  0.8110  0.8380 

89  0.9788  0.0065  150.97  0.9661  0.9915 

90  0.7855  0.0066  118.19  0.7725  0.7985 

91  0.6556  0.0068  96.38  0.6422  0.6689 

92  0.5901  0.0069  85.81  0.5766  0.6036 

93  0.6259  0.0066  94.96  0.6130  0.6389 

94  0.4277  0.0068  62.95  0.4144  0.4410 

95  0.2558  0.0072  35.75  0.2418  0.2699 

96  0.0929  0.0075  12.36  0.0781  0.1076 

        
Program Type       

2  ‐0.7754  0.0042  ‐183.32  ‐0.7837  ‐0.7671 

3  ‐0.9129  0.0047  ‐192.87  ‐0.9222  ‐0.9036 

4  ‐0.4101  0.0197  ‐20.86  ‐0.4487  ‐0.3716 

5  ‐1.9916  0.2374  ‐8.39  ‐2.4568  ‐1.5264 

6  0.4353  0.0048  90.23  0.4258  0.4447 

7  ‐1.5119  0.0083  ‐181.45  ‐1.5283  ‐1.4956 

8  ‐0.7757  0.0139  ‐55.74  ‐0.8030  ‐0.7484 
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9  ‐0.5317  0.0050  ‐105.77  ‐0.5416  ‐0.5219 

10  ‐2.2343  0.0161  ‐138.71  ‐2.2659  ‐2.2027 

11  ‐0.9464  0.0161  ‐58.94  ‐0.9779  ‐0.9150 

12  ‐0.5380  0.0054  ‐99.56  ‐0.5486  ‐0.5274 

13  ‐0.4908  0.0066  ‐74.75  ‐0.5036  ‐0.4779 

14  ‐0.5351  0.0048  ‐110.83  ‐0.5446  ‐0.5256 

15  ‐0.5424  0.0053  ‐101.82  ‐0.5529  ‐0.5320 

16  ‐0.6221  0.0050  ‐124.22  ‐0.6319  ‐0.6123 

17  ‐0.4245  0.0041  ‐104.74  ‐0.4325  ‐0.4166 

18  ‐0.6880  0.0041  ‐168.22  ‐0.6961  ‐0.6800 

19  ‐1.5147  0.0045  ‐338.67  ‐1.5234  ‐1.5059 

20  0.1313  0.0051  25.95  0.1214  0.1412 

21  0.4614  0.0067  68.85  0.4483  0.4746 

22  0.1380  0.0081  17.07  0.1221  0.1538 

23  ‐1.0783  0.0065  ‐167.01  ‐1.0910  ‐1.0657 

24  ‐2.9598  0.0096  ‐309.50  ‐2.9785  ‐2.9410 

25  ‐0.8181  0.0046  ‐178.66  ‐0.8270  ‐0.8091 

26  0.0401  0.0071  5.67  0.0262  0.0539 

27  ‐1.5299  0.0361  ‐42.41  ‐1.6006  ‐1.4592 

28  ‐0.7426  0.0083  ‐89.74  ‐0.7588  ‐0.7264 

29  ‐0.6162  0.0039  ‐158.15  ‐0.6238  ‐0.6085 

30  ‐0.2113  0.0095  ‐22.32  ‐0.2299  ‐0.1928 

31  ‐0.8061  0.0042  ‐193.74  ‐0.8143  ‐0.7980 

32  ‐0.4492  0.0070  ‐64.07  ‐0.4629  ‐0.4354 

        
Constant  ‐7.2951  0.0081  ‐904.29  ‐7.3109  ‐7.2793 
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Table C-2: Poisson Regression Results, 2011 
 

Distant Viewers 
Coefficient 
Estimate 

Robust 
Standard 
Error  Z‐score  95% Confidence Interval 

Log of Local Ratings  6702.91  77.91  86.04  6550.21  6855.60 

Log of Market Size  0.4918  0.0004  1179.47  0.4910  0.4927 

        
Time of Day (Quarter Hour)       

2  ‐0.1692  0.0086  ‐19.65  ‐0.1861  ‐0.1523 

3  ‐0.1936  0.0086  ‐22.39  ‐0.2106  ‐0.1767 

4  ‐0.2795  0.0089  ‐31.47  ‐0.2969  ‐0.2621 

5  ‐0.3250  0.0089  ‐36.47  ‐0.3425  ‐0.3076 

6  ‐0.4480  0.0091  ‐49.23  ‐0.4658  ‐0.4301 

7  ‐0.4863  0.0092  ‐52.92  ‐0.5043  ‐0.4683 

8  ‐0.6106  0.0095  ‐64.09  ‐0.6293  ‐0.5919 

9  ‐0.6905  0.0099  ‐69.61  ‐0.7099  ‐0.6711 

10  ‐0.8001  0.0103  ‐78.01  ‐0.8202  ‐0.7800 

11  ‐0.8345  0.0105  ‐79.79  ‐0.8550  ‐0.8140 

12  ‐0.9126  0.0107  ‐85.11  ‐0.9336  ‐0.8916 

13  ‐0.9737  0.0109  ‐89.00  ‐0.9951  ‐0.9522 

14  ‐1.0608  0.0113  ‐93.97  ‐1.0829  ‐1.0387 

15  ‐1.1333  0.0116  ‐97.42  ‐1.1561  ‐1.1105 

16  ‐1.2101  0.0118  ‐102.29  ‐1.2333  ‐1.1869 

17  ‐1.2103  0.0119  ‐101.70  ‐1.2336  ‐1.1869 

18  ‐1.1488  0.0117  ‐98.19  ‐1.1717  ‐1.1258 

19  ‐1.0914  0.0112  ‐97.45  ‐1.1133  ‐1.0694 

20  ‐1.2242  0.0117  ‐104.61  ‐1.2471  ‐1.2013 

21  ‐1.0921  0.0113  ‐96.77  ‐1.1142  ‐1.0699 

22  ‐0.9889  0.0110  ‐90.29  ‐1.0104  ‐0.9674 

23  ‐0.9945  0.0111  ‐89.85  ‐1.0162  ‐0.9728 

24  ‐0.9036  0.0108  ‐83.79  ‐0.9248  ‐0.8825 

25  ‐0.5886  0.0099  ‐59.56  ‐0.6079  ‐0.5692 

26  ‐0.3968  0.0093  ‐42.68  ‐0.4150  ‐0.3785 

27  ‐0.2483  0.0089  ‐27.89  ‐0.2657  ‐0.2308 

28  ‐0.0198  0.0084  ‐2.35  ‐0.0364  ‐0.0033 

29  0.1351  0.0091  14.90  0.1173  0.1529 

30  0.2222  0.0092  24.03  0.2040  0.2403 

31  0.1604  0.0089  17.95  0.1429  0.1779 

32  0.2448  0.0085  28.68  0.2281  0.2615 

33  0.1501  0.0084  17.91  0.1336  0.1665 

34  0.2494  0.0082  30.25  0.2333  0.2656 

35  0.2500  0.0082  30.59  0.2340  0.2660 

36  0.2817  0.0082  34.50  0.2657  0.2977 

37  0.2586  0.0079  32.85  0.2432  0.2740 

38  0.2244  0.0079  28.46  0.2089  0.2398 

39  0.2039  0.0079  25.74  0.1883  0.2194 

40  0.2100  0.0079  26.57  0.1946  0.2255 

41  0.2701  0.0079  34.29  0.2547  0.2855 

42  0.2276  0.0080  28.55  0.2120  0.2433 

43  0.1784  0.0080  22.26  0.1627  0.1941 

44  0.1957  0.0079  24.63  0.1801  0.2113 

45  0.1750  0.0081  21.73  0.1592  0.1908 

46  0.1379  0.0081  16.96  0.1220  0.1538 

47  0.1601  0.0081  19.74  0.1442  0.1760 

48  0.1738  0.0081  21.52  0.1580  0.1896 

49  0.2959  0.0076  38.92  0.2810  0.3108 
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50  0.2593  0.0077  33.81  0.2442  0.2743 

51  0.1655  0.0079  20.89  0.1499  0.1810 

52  0.2112  0.0080  26.46  0.1955  0.2268 

53  0.3627  0.0077  47.08  0.3476  0.3778 

54  0.3403  0.0078  43.69  0.3250  0.3556 

55  0.3531  0.0078  44.99  0.3378  0.3685 

56  0.3846  0.0078  49.12  0.3693  0.3999 

57  0.3483  0.0078  44.70  0.3330  0.3635 

58  0.3029  0.0079  38.53  0.2875  0.3183 

59  0.3270  0.0079  41.50  0.3116  0.3425 

60  0.3492  0.0078  44.92  0.3340  0.3645 

61  0.4319  0.0076  56.79  0.4170  0.4468 

62  0.3469  0.0078  44.57  0.3317  0.3622 

63  0.3458  0.0078  44.38  0.3305  0.3611 

64  0.4074  0.0077  52.94  0.3923  0.4224 

65  0.4601  0.0076  60.77  0.4453  0.4750 

66  0.3929  0.0076  51.38  0.3779  0.4078 

67  0.4255  0.0076  55.73  0.4105  0.4405 

68  0.4335  0.0076  57.33  0.4187  0.4483 

69  0.5688  0.0074  76.46  0.5543  0.5834 

70  0.5495  0.0074  73.84  0.5349  0.5640 

71  0.5682  0.0076  75.24  0.5534  0.5830 

72  0.6499  0.0074  87.61  0.6353  0.6644 

73  0.7664  0.0072  106.19  0.7523  0.7805 

74  0.7930  0.0072  110.63  0.7789  0.8070 

75  0.6931  0.0075  92.64  0.6784  0.7078 

76  0.8136  0.0084  96.98  0.7972  0.8300 

77  0.9612  0.0077  125.16  0.9461  0.9762 

78  1.0251  0.0070  145.94  1.0114  1.0389 

79  0.9931  0.0070  142.47  0.9794  1.0067 

80  1.1217  0.0071  159.06  1.1079  1.1356 

81  1.2969  0.0069  187.74  1.2834  1.3105 

82  1.1453  0.0070  163.34  1.1316  1.1591 

83  1.1646  0.0070  165.63  1.1508  1.1783 

84  1.1637  0.0070  165.96  1.1500  1.1775 

85  1.0678  0.0072  148.37  1.0537  1.0819 

86  0.9044  0.0073  123.11  0.8900  0.9188 

87  0.8533  0.0074  115.86  0.8389  0.8677 

88  0.8261  0.0074  111.29  0.8116  0.8407 

89  1.0494  0.0072  144.87  1.0352  1.0636 

90  0.9005  0.0073  122.67  0.8861  0.9149 

91  0.8250  0.0073  113.28  0.8107  0.8393 

92  0.6944  0.0074  93.51  0.6798  0.7090 

93  0.6605  0.0072  92.04  0.6464  0.6746 

94  0.5059  0.0073  69.20  0.4916  0.5202 

95  0.1985  0.0079  25.09  0.1830  0.2140 

96  0.0075  0.0083  0.90  ‐0.0089  0.0238 

        
Program Type       

2  ‐0.5914  0.0042  ‐141.63  ‐0.5996  ‐0.5833 

3  ‐0.7826  0.0047  ‐166.66  ‐0.7918  ‐0.7734 

4  ‐0.5079  0.0247  ‐20.53  ‐0.5564  ‐0.4594 

6  ‐0.0804  0.0057  ‐14.03  ‐0.0916  ‐0.0691 

7  ‐0.8678  0.0074  ‐117.30  ‐0.8823  ‐0.8533 

8  ‐0.6568  0.0502  ‐13.07  ‐0.7553  ‐0.5584 

9  ‐0.4216  0.0053  ‐79.00  ‐0.4321  ‐0.4112 

10  ‐1.0608  0.0132  ‐80.44  ‐1.0866  ‐1.0349 

11  ‐0.2775  0.0136  ‐20.46  ‐0.3041  ‐0.2509 

12  ‐0.4136  0.0053  ‐77.47  ‐0.4241  ‐0.4032 
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13  ‐0.1738  0.0072  ‐24.20  ‐0.1879  ‐0.1597 

14  ‐0.2342  0.0048  ‐48.59  ‐0.2437  ‐0.2248 

15  ‐0.4162  0.0052  ‐79.74  ‐0.4264  ‐0.4059 

16  ‐0.6169  0.0051  ‐122.12  ‐0.6268  ‐0.6070 

17  ‐0.3808  0.0040  ‐94.71  ‐0.3887  ‐0.3729 

18  ‐0.7901  0.0042  ‐186.76  ‐0.7984  ‐0.7818 

19  ‐1.1051  0.0044  ‐249.53  ‐1.1138  ‐1.0965 

20  0.4576  0.0051  89.84  0.4476  0.4676 

21  0.9870  0.0084  118.00  0.9706  1.0034 

22  ‐24.3465  0.0212  ‐1148.09  ‐24.3881  ‐24.3049 

23  ‐0.4159  0.0060  ‐69.29  ‐0.4277  ‐0.4041 

24  ‐1.9789  0.0090  ‐220.33  ‐1.9965  ‐1.9613 

25  ‐0.4793  0.0044  ‐108.55  ‐0.4880  ‐0.4707 

26  0.3033  0.0081  37.50  0.2874  0.3191 

27  ‐1.7441  0.0542  ‐32.19  ‐1.8503  ‐1.6379 

28  ‐0.4326  0.0090  ‐47.84  ‐0.4503  ‐0.4148 

29  ‐0.5178  0.0039  ‐133.97  ‐0.5253  ‐0.5102 

30  0.0068  0.0140  0.49  ‐0.0206  0.0342 

31  ‐0.5459  0.0041  ‐132.41  ‐0.5540  ‐0.5378 

32  ‐0.4052  0.0077  ‐52.34  ‐0.4203  ‐0.3900 

        
Constant  ‐7.8395  0.0086  ‐912.35  ‐7.8563  ‐7.8227 
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Table C-3: Poisson Regression Results, 2012 
 

Distant Viewers 
Coefficient 
Estimate 

Robust 
Standard 
Error  Z‐score  95% Confidence Interval 

Log of Local Ratings  25365.42  58.8317  431.15  25250.11  25480.73 

Log of Market Size  0.4303  0.0004  1102.68  0.4295  0.4311 

        
Time of Day (Quarter Hour)       

2  ‐0.1444  0.0078  ‐18.50  ‐0.1597  ‐0.1291 

3  ‐0.2588  0.0080  ‐32.55  ‐0.2744  ‐0.2432 

4  ‐0.4446  0.0083  ‐53.79  ‐0.4608  ‐0.4284 

5  ‐0.4097  0.0084  ‐49.00  ‐0.4261  ‐0.3933 

6  ‐0.5570  0.0086  ‐64.65  ‐0.5739  ‐0.5401 

7  ‐0.6191  0.0087  ‐71.22  ‐0.6361  ‐0.6021 

8  ‐0.6782  0.0087  ‐77.94  ‐0.6952  ‐0.6611 

9  ‐0.8049  0.0090  ‐89.51  ‐0.8226  ‐0.7873 

10  ‐0.9339  0.0095  ‐97.92  ‐0.9526  ‐0.9152 

11  ‐0.9609  0.0097  ‐99.32  ‐0.9799  ‐0.9420 

12  ‐1.0184  0.0099  ‐102.50  ‐1.0379  ‐0.9990 

13  ‐0.9987  0.0099  ‐101.29  ‐1.0180  ‐0.9793 

14  ‐1.0311  0.0101  ‐101.84  ‐1.0509  ‐1.0112 

15  ‐1.1544  0.0104  ‐111.24  ‐1.1747  ‐1.1340 

16  ‐1.2319  0.0107  ‐115.16  ‐1.2529  ‐1.2110 

17  ‐1.1256  0.0103  ‐109.01  ‐1.1459  ‐1.1054 

18  ‐1.1935  0.0106  ‐112.25  ‐1.2144  ‐1.1727 

19  ‐1.1899  0.0102  ‐116.53  ‐1.2100  ‐1.1699 

20  ‐1.2052  0.0104  ‐115.88  ‐1.2256  ‐1.1848 

21  ‐1.0324  0.0100  ‐103.18  ‐1.0520  ‐1.0128 

22  ‐1.0633  0.0100  ‐106.36  ‐1.0829  ‐1.0438 

23  ‐1.0856  0.0101  ‐107.63  ‐1.1054  ‐1.0659 

24  ‐0.9438  0.0096  ‐98.68  ‐0.9626  ‐0.9251 

25  ‐0.6979  0.0091  ‐76.43  ‐0.7158  ‐0.6800 

26  ‐0.5580  0.0087  ‐63.95  ‐0.5751  ‐0.5409 

27  ‐0.5895  0.0089  ‐66.57  ‐0.6069  ‐0.5721 

28  ‐0.3974  0.0084  ‐47.14  ‐0.4140  ‐0.3809 

29  ‐0.3661  0.0090  ‐40.75  ‐0.3837  ‐0.3485 

30  ‐0.2267  0.0087  ‐26.21  ‐0.2437  ‐0.2098 

31  ‐0.1423  0.0085  ‐16.73  ‐0.1590  ‐0.1256 

32  ‐0.0320  0.0083  ‐3.88  ‐0.0482  ‐0.0158 

33  ‐0.0996  0.0084  ‐11.88  ‐0.1160  ‐0.0832 

34  ‐0.0231  0.0082  ‐2.82  ‐0.0391  ‐0.0070 

35  0.0596  0.0079  7.51  0.0440  0.0751 

36  0.1152  0.0079  14.66  0.0998  0.1306 

37  0.1712  0.0073  23.52  0.1569  0.1855 

38  0.1544  0.0073  21.24  0.1401  0.1686 

39  0.1574  0.0073  21.71  0.1432  0.1716 

40  0.1333  0.0073  18.19  0.1189  0.1476 

41  0.0338  0.0077  4.40  0.0188  0.0489 

42  ‐0.0535  0.0078  ‐6.82  ‐0.0689  ‐0.0382 

43  ‐0.1329  0.0081  ‐16.45  ‐0.1487  ‐0.1170 

44  ‐0.1273  0.0093  ‐13.72  ‐0.1455  ‐0.1091 

45  ‐0.1645  0.0080  ‐20.43  ‐0.1802  ‐0.1487 

46  ‐0.2233  0.0082  ‐27.09  ‐0.2394  ‐0.2071 

47  ‐0.2006  0.0080  ‐24.92  ‐0.2164  ‐0.1848 

48  ‐0.2295  0.0081  ‐28.30  ‐0.2454  ‐0.2136 

49  ‐0.0723  0.0075  ‐9.67  ‐0.0870  ‐0.0577 
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50  ‐0.1150  0.0076  ‐15.22  ‐0.1298  ‐0.1002 

51  ‐0.1676  0.0078  ‐21.53  ‐0.1828  ‐0.1523 

52  ‐0.1481  0.0078  ‐19.10  ‐0.1633  ‐0.1329 

53  0.0412  0.0076  5.39  0.0262  0.0562 

54  0.0513  0.0077  6.67  0.0362  0.0664 

55  0.0718  0.0077  9.38  0.0568  0.0868 

56  0.1382  0.0076  18.22  0.1234  0.1531 

57  0.1253  0.0075  16.74  0.1106  0.1400 

58  0.0526  0.0076  6.89  0.0376  0.0676 

59  0.0629  0.0076  8.22  0.0479  0.0778 

60  0.1157  0.0075  15.37  0.1010  0.1305 

61  0.2566  0.0071  36.37  0.2428  0.2704 

62  0.2221  0.0071  31.18  0.2081  0.2361 

63  0.2577  0.0071  36.22  0.2438  0.2717 

64  0.3252  0.0070  46.48  0.3115  0.3389 

65  0.3441  0.0069  49.72  0.3306  0.3577 

66  0.2768  0.0070  39.41  0.2631  0.2906 

67  0.2633  0.0070  37.54  0.2495  0.2770 

68  0.3239  0.0069  47.10  0.3104  0.3374 

69  0.3485  0.0070  49.95  0.3348  0.3622 

70  0.3153  0.0069  45.38  0.3017  0.3289 

71  0.3225  0.0071  45.65  0.3087  0.3364 

72  0.3867  0.0069  55.65  0.3731  0.4003 

73  0.4757  0.0067  70.57  0.4625  0.4889 

74  0.4907  0.0067  73.69  0.4777  0.5038 

75  0.4513  0.0068  66.35  0.4380  0.4646 

76  0.5599  0.0066  84.34  0.5469  0.5729 

77  0.7370  0.0063  116.16  0.7246  0.7494 

78  0.6993  0.0064  109.18  0.6867  0.7118 

79  0.6936  0.0063  109.67  0.6812  0.7060 

80  0.7481  0.0063  118.31  0.7357  0.7604 

81  1.0707  0.0063  169.56  1.0583  1.0830 

82  0.9636  0.0064  151.27  0.9512  0.9761 

83  0.9581  0.0064  149.31  0.9455  0.9707 

84  0.9978  0.0064  156.74  0.9854  1.0103 

85  0.9827  0.0063  155.36  0.9703  0.9951 

86  0.8456  0.0064  131.29  0.8330  0.8583 

87  0.8233  0.0065  127.48  0.8107  0.8360 

88  0.7895  0.0065  121.84  0.7768  0.8022 

89  0.7955  0.0066  120.66  0.7826  0.8084 

90  0.6337  0.0067  94.24  0.6205  0.6469 

91  0.6245  0.0066  93.99  0.6114  0.6375 

92  0.5321  0.0067  79.00  0.5189  0.5453 

93  0.4769  0.0066  72.44  0.4640  0.4898 

94  0.4157  0.0067  62.43  0.4026  0.4287 

95  0.2459  0.0070  34.92  0.2321  0.2597 

96  0.0333  0.0075  4.42  0.0185  0.0480 

        
Program Type       

2  ‐0.6288  0.0040  ‐156.93  ‐0.6367  ‐0.6210 

3  ‐0.6774  0.0045  ‐150.50  ‐0.6863  ‐0.6686 

4  ‐0.5263  0.0157  ‐33.43  ‐0.5571  ‐0.4954 

6  ‐0.3190  0.0065  ‐48.79  ‐0.3318  ‐0.3061 

7  ‐0.7585  0.0065  ‐116.21  ‐0.7713  ‐0.7457 

8  ‐16.2495  0.0595  ‐272.90  ‐16.3662  ‐16.1328 

9  ‐0.3583  0.0054  ‐66.78  ‐0.3688  ‐0.3477 

10  ‐1.3444  0.0119  ‐113.01  ‐1.3677  ‐1.3211 

11  ‐0.6958  0.0161  ‐43.29  ‐0.7273  ‐0.6643 

12  ‐0.3481  0.0047  ‐74.32  ‐0.3573  ‐0.3389 
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13  ‐0.1080  0.0074  ‐14.68  ‐0.1224  ‐0.0936 

14  0.0016  0.0048  0.34  ‐0.0077  0.0110 

15  ‐0.3598  0.0051  ‐70.01  ‐0.3699  ‐0.3498 

16  ‐0.3198  0.0045  ‐70.79  ‐0.3287  ‐0.3110 

17  ‐0.1054  0.0037  ‐28.10  ‐0.1127  ‐0.0980 

18  ‐0.6031  0.0039  ‐155.61  ‐0.6107  ‐0.5955 

19  ‐1.2210  0.0044  ‐276.35  ‐1.2296  ‐1.2123 

20  0.5766  0.0068  84.77  0.5633  0.5899 

21  0.9240  0.0082  112.23  0.9079  0.9401 

22  ‐0.9008  0.1290  ‐6.99  ‐1.1536  ‐0.6481 

23  ‐0.4854  0.0052  ‐92.50  ‐0.4957  ‐0.4752 

24  ‐2.2066  0.0107  ‐205.97  ‐2.2276  ‐2.1856 

25  ‐0.4632  0.0041  ‐111.67  ‐0.4713  ‐0.4550 

26  0.6093  0.0081  74.79  0.5933  0.6252 

27  ‐0.9432  0.0452  ‐20.85  ‐1.0319  ‐0.8546 

28  ‐0.2578  0.0087  ‐29.56  ‐0.2749  ‐0.2408 

29  ‐0.0653  0.0036  ‐18.21  ‐0.0724  ‐0.0583 

30  0.0926  0.0122  7.61  0.0687  0.1164 

31  ‐0.4662  0.0039  ‐118.31  ‐0.4739  ‐0.4584 

32  0.4022  0.0068  58.72  0.3888  0.4157 

        
Constant  ‐7.1103  0.0078  ‐909.78  ‐7.1256  ‐7.0949 
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Table C-4: Poisson Regression Results, 2013 
 

Distant Viewers 
Coefficient 
Estimate 

Robust 
Standard 
Error  Z‐score  95% Confidence Interval 

Log of Local Ratings  57676.59  284.064  203.04  57119.84  58233.35 

Log of Market Size  0.5259  0.0005  965.00  0.5249  0.5270 

        
Time of Day (Quarter Hour)       

2  ‐0.11361  0.0099  ‐11.43  ‐0.1331  ‐0.0941 

3  ‐0.07808  0.0100  ‐7.84  ‐0.0976  ‐0.0586 

4  ‐0.18438  0.0103  ‐17.88  ‐0.2046  ‐0.1642 

5  ‐0.23538  0.0104  ‐22.70  ‐0.2557  ‐0.2151 

6  ‐0.36567  0.0107  ‐34.31  ‐0.3866  ‐0.3448 

7  ‐0.30897  0.0107  ‐28.98  ‐0.3299  ‐0.2881 

8  ‐0.38512  0.0108  ‐35.56  ‐0.4063  ‐0.3639 

9  ‐0.43840  0.0111  ‐39.54  ‐0.4601  ‐0.4167 

10  ‐0.46437  0.0113  ‐41.13  ‐0.4865  ‐0.4422 

11  ‐0.52010  0.0114  ‐45.53  ‐0.5425  ‐0.4977 

12  ‐0.59776  0.0116  ‐51.38  ‐0.6206  ‐0.5750 

13  ‐0.56427  0.0113  ‐49.76  ‐0.5865  ‐0.5420 

14  ‐0.61112  0.0116  ‐52.75  ‐0.6338  ‐0.5884 

15  ‐0.70648  0.0119  ‐59.34  ‐0.7298  ‐0.6831 

16  ‐0.71315  0.0120  ‐59.65  ‐0.7366  ‐0.6897 

17  ‐0.73006  0.0123  ‐59.35  ‐0.7542  ‐0.7059 

18  ‐0.77131  0.0124  ‐62.24  ‐0.7956  ‐0.7470 

19  ‐0.81369  0.0124  ‐65.52  ‐0.8380  ‐0.7893 

20  ‐0.76760  0.0122  ‐63.16  ‐0.7914  ‐0.7438 

21  ‐0.64978  0.0123  ‐53.01  ‐0.6738  ‐0.6258 

22  ‐0.66233  0.0122  ‐54.41  ‐0.6862  ‐0.6385 

23  ‐0.69178  0.0122  ‐56.81  ‐0.7156  ‐0.6679 

24  ‐0.50476  0.0119  ‐42.34  ‐0.5281  ‐0.4814 

25  ‐0.12399  0.0104  ‐11.87  ‐0.1445  ‐0.1035 

26  ‐0.10483  0.0104  ‐10.11  ‐0.1251  ‐0.0845 

27  ‐0.29475  0.0110  ‐26.88  ‐0.3162  ‐0.2733 

28  ‐0.21762  0.0107  ‐20.32  ‐0.2386  ‐0.1966 

29  0.08273  0.0103  8.00  0.0625  0.1030 

30  0.27535  0.0099  27.88  0.2560  0.2947 

31  0.24718  0.0099  25.04  0.2278  0.2665 

32  0.31295  0.0097  32.21  0.2939  0.3320 

33  0.18201  0.0099  18.41  0.1626  0.2014 

34  0.25699  0.0097  26.37  0.2379  0.2761 

35  0.26331  0.0098  26.96  0.2442  0.2825 

36  0.31828  0.0096  33.01  0.2994  0.3372 

37  0.44490  0.0089  50.02  0.4275  0.4623 

38  0.46824  0.0089  52.89  0.4509  0.4856 

39  0.43726  0.0089  48.98  0.4198  0.4548 

40  0.44708  0.0089  50.46  0.4297  0.4644 

41  0.32152  0.0092  34.88  0.3035  0.3396 

42  0.18634  0.0095  19.60  0.1677  0.2050 

43  0.07357  0.0098  7.54  0.0544  0.0927 

44  0.01130  0.0099  1.14  ‐0.0082  0.0308 

45  ‐0.01344  0.0101  ‐1.34  ‐0.0331  0.0063 

46  ‐0.05797  0.0102  ‐5.67  ‐0.0780  ‐0.0379 

47  0.03458  0.0099  3.49  0.0152  0.0540 

48  0.03174  0.0099  3.20  0.0123  0.0512 

49  0.15332  0.0095  16.18  0.1347  0.1719 
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50  0.17990  0.0094  19.21  0.1615  0.1983 

51  0.06670  0.0098  6.83  0.0476  0.0858 

52  0.07314  0.0097  7.56  0.0542  0.0921 

53  0.35909  0.0093  38.74  0.3409  0.3773 

54  0.32747  0.0095  34.64  0.3089  0.3460 

55  0.38588  0.0094  40.99  0.3674  0.4043 

56  0.40870  0.0095  43.23  0.3902  0.4272 

57  0.34431  0.0094  36.69  0.3259  0.3627 

58  0.33392  0.0096  34.96  0.3152  0.3526 

59  0.31696  0.0097  32.75  0.2980  0.3359 

60  0.36133  0.0095  37.91  0.3426  0.3800 

61  0.54096  0.0091  59.64  0.5232  0.5587 

62  0.53143  0.0091  58.17  0.5135  0.5493 

63  0.57253  0.0090  63.35  0.5548  0.5902 

64  0.64755  0.0089  72.80  0.6301  0.6650 

65  0.71470  0.0088  81.60  0.6975  0.7319 

66  0.69932  0.0088  79.44  0.6821  0.7166 

67  0.72801  0.0087  83.35  0.7109  0.7451 

68  0.74509  0.0086  86.63  0.7282  0.7619 

69  0.79526  0.0086  92.60  0.7784  0.8121 

70  0.71253  0.0087  81.84  0.6955  0.7296 

71  0.74592  0.0087  85.60  0.7288  0.7630 

72  0.87031  0.0085  102.54  0.8537  0.8869 

73  0.88364  0.0092  96.35  0.8657  0.9016 

74  0.84571  0.0084  100.49  0.8292  0.8622 

75  0.92854  0.0085  109.62  0.9119  0.9451 

76  1.08637  0.0082  132.01  1.0702  1.1025 

77  1.15024  0.0080  143.16  1.1345  1.1660 

78  1.16274  0.0081  144.03  1.1469  1.1786 

79  1.24716  0.0079  157.55  1.2316  1.2627 

80  1.33117  0.0079  169.35  1.3158  1.3466 

81  1.59063  0.0078  204.34  1.5754  1.6059 

82  1.46832  0.0079  186.00  1.4528  1.4838 

83  1.50894  0.0079  191.92  1.4935  1.5244 

84  1.51542  0.0079  192.88  1.5000  1.5308 

85  1.46037  0.0080  183.12  1.4447  1.4760 

86  1.35517  0.0081  168.29  1.3394  1.3710 

87  1.30935  0.0081  161.97  1.2935  1.3252 

88  1.25600  0.0081  154.82  1.2401  1.2719 

89  1.41086  0.0080  176.11  1.3952  1.4266 

90  1.23387  0.0082  151.25  1.2179  1.2499 

91  1.12168  0.0083  135.72  1.1055  1.1379 

92  0.97500  0.0084  115.84  0.9585  0.9915 

93  0.78293  0.0084  93.35  0.7665  0.7994 

94  0.61086  0.0086  71.19  0.5940  0.6277 

95  0.48141  0.0089  54.25  0.4640  0.4988 

96  0.31974  0.0094  34.00  0.3013  0.3382 

        
Program Type       

2  ‐0.59052  0.0042  ‐141.09  ‐0.5987  ‐0.5823 

3  ‐0.55097  0.0048  ‐114.01  ‐0.5604  ‐0.5415 

4  ‐0.40786  0.0153  ‐26.62  ‐0.4379  ‐0.3778 

6  0.42436  0.0055  77.25  0.4136  0.4351 

7  ‐0.74554  0.0067  ‐111.61  ‐0.7586  ‐0.7324 

8  ‐20.66413  0.0384  ‐538.80  ‐20.7393  ‐20.5890 

9  ‐0.40721  0.0069  ‐59.14  ‐0.4207  ‐0.3937 

10  ‐1.15563  0.0116  ‐100.03  ‐1.1783  ‐1.1330 

11  ‐1.02447  0.0223  ‐45.86  ‐1.0682  ‐0.9807 

12  ‐0.27060  0.0050  ‐53.77  ‐0.2805  ‐0.2607 

ALLOCATION HEARING EXHIBIT 6036PUBLIC VERSION



 

38 
 

13  ‐0.36233  0.0120  ‐30.16  ‐0.3859  ‐0.3388 

14  ‐0.30581  0.0053  ‐58.02  ‐0.3161  ‐0.2955 

15  ‐0.26964  0.0051  ‐52.81  ‐0.2797  ‐0.2596 

16  ‐0.35085  0.0046  ‐76.41  ‐0.3598  ‐0.3418 

17  ‐0.15376  0.0038  ‐40.13  ‐0.1613  ‐0.1463 

18  ‐0.71364  0.0042  ‐170.61  ‐0.7218  ‐0.7054 

19  ‐0.90191  0.0046  ‐195.44  ‐0.9110  ‐0.8929 

20  1.03204  0.0054  192.14  1.0215  1.0426 

21  0.71317  0.0092  77.34  0.6951  0.7312 

22  ‐20.07471  0.0140  ‐1428.85  ‐20.1022  ‐20.0472 

23  ‐0.46737  0.0054  ‐86.56  ‐0.4779  ‐0.4568 

24  ‐1.46102  0.0084  ‐174.32  ‐1.4774  ‐1.4446 

25  ‐0.45548  0.0044  ‐103.63  ‐0.4641  ‐0.4469 

26  0.52586  0.0096  54.52  0.5070  0.5448 

27  ‐0.55840  0.0489  ‐11.41  ‐0.6543  ‐0.4625 

28  ‐0.40487  0.0099  ‐40.97  ‐0.4242  ‐0.3855 

29  ‐0.26196  0.0037  ‐70.65  ‐0.2692  ‐0.2547 

30  ‐0.65867  0.0238  ‐27.67  ‐0.7053  ‐0.6120 

31  ‐0.24612  0.0040  ‐61.53  ‐0.2540  ‐0.2383 

32  0.33389  0.0072  46.41  0.3198  0.3480 

        
Constant  ‐8.86271  0.0103  ‐856.42  ‐8.8830  ‐8.8424 
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Table C‐5: 95% Confidence Intervals Corresponding to Distant Viewing Estimates, 2010‐2013 

 2010  2011  2012  2013 

Canadian Claimants  1.94% ‐ 1.99%  3.89% ‐ 3.96%  3.55% ‐ 3.62%  5.10% ‐ 5.22% 

Commercial Television  15.70% ‐ 15.94%  11.94% ‐ 12.15%  15.36% ‐ 15.63%  10.48% ‐ 10.74% 

Devotionals  1.15% ‐ 1.23%  2.37% ‐ 2.51%  1.03% ‐ 1.11%  1.06% ‐ 1.14% 

Program Suppliers  50.79% ‐ 51.13%  49.76% ‐ 50.11%  36.00% ‐ 36.34%  44.83% ‐ 45.37% 

Public Television  27.82% ‐ 28.07%  28.96% ‐ 29.21%  41.50% ‐ 41.80%  33.09% ‐ 33.49% 

JSC  2.06% ‐ 2.19%  2.48% ‐ 2.71%  1.98% ‐ 2.14%  4.37% ‐ 5.17% 
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I. QUALIFICATIONS

1. I am a Senior Managing Director of Compass Lexecon, an economic consulting

firm where I have worked since 2006. I received my Ph.D. in Economics from Stanford

University in 2001. From August 2000 to June 2006, I served as an Associate Professor

at Northwestern University’s Kellogg School of Management. I have served as an

expert for both the federal government and private parties in matters involving the cable

television, broadcast television, wired and wireless telecommunications and broadband

internet service industries (among others), including high profile recent mergers such as

Comcast-NBCU, AT&T-Time Warner, AT&T-Leap Wireless, T-Mobile-Metro PCS,

and numerous acquisitions for Gray Television, as well as many regulatory matters in

front of the FCC and state regulatory agencies on behalf of cable system operators

(CSOs), the National Association of Broadcasters, and others.

2. A more complete description of my qualifications can be found in Appendix A to

my written direct testimony in this proceeding on behalf of the Joint Sports Claimants

(JSC).1

II. INTRODUCTION AND SUMMARY

3. In my original testimony, I explained that observable marketplace behavior

corroborates the results of the 2010-13 Bortz surveys.2 In particular, my regression

analysis—based on an updated and improved version of the methodology used by

Professors Rosston and Waldfogel in previous cable royalty distribution proceedings3—

1 Written Direct Testimony of Dr. Mark A. Israel, In re Distribution of Cable Royalty
Funds, December 22, 2016, (hereinafter Israel Testimony).

2 “Cable Operator Valuation of Distant Signal Non-Network Programming: 2010-13”
(hereinafter Bortz Report), attached to the Written Direct Testimony of James M.
Trautman, In re Distribution of Cable Royalty Funds, December 22, 2016.

3 Statement of Joel Waldfogel, In the Matter of Distribution of the 2004 and 2005 Cable
Royalty Funds Before the Copyright Royalty Judges, Docket No. 2007-3 CRB CD 2004-
2005, June 1, 2009 (hereinafter Waldfogel Report); Statement of Gregory Rosston, In the
Matter of Distribution of the 1998 and 1999 Cable Royalty Funds Before the Copyright
Arbitration Royalty Panel, Docket No. 2001-8 CARP CD 98-99, December 1, 2002
(hereinafter Rosston Report).

PUBLIC VERSION



Written Rebuttal Testimony of Mark Israel, Ph.D. - 2

produces relative valuations of the Agreed Categories4 that closely match those in the

Bortz surveys. My analysis of payments made by cable networks to carry JSC and other

programming during the years 2010-13 further corroborates the high relative valuations

for live team sports (Sports) programming found in the Bortz surveys.

4. In this report, I respond to written testimony from other parties in the proceeding.5

I conclude that the testimony from experts on behalf of other parties, as well as the

updated analyses I have performed in response to this testimony, further corroborate the

results of the 2010-13 Bortz surveys. I provide a more detailed discussion of my analysis

of the testimony of the other experts in the following paragraphs.

5. First, the regression analysis presented by Dr. Gregory Crawford on behalf of

Commercial TV Claimants directly supports the 2010-13 Bortz survey results. Indeed,

although we conducted our analyses entirely independently of each other, we both came

to comparable conclusions that corroborate the Bortz results. Notably, his estimates are

similar to mine despite some differences in technical methodological choices (of the type

that regularly occur across different regression analyses by different economists).

6. Second, the alternative versions of my model that Dr. Erkan Erdem produced on

behalf of Devotional Claimants also support the results of the 2010-13 Bortz surveys.

However, Dr. Erdem’s criticisms of “Waldfogel-type” regression analysis in the context

of this proceeding generally, and of my regression analysis in particular, are without

merit. As the Copyright Royalty Judges (Judges) and the Copyright Arbitration Royalty

4 The Copyright Royalty Judges’ 11/25/2015 Order, Exhibit A. The Agreed Categories are
1) Program Suppliers, 2) Commercial Television Claimants (CTV), 3) Joint Sports
Claimants (Sports), 4) Public Television Claimants (PTV), 5) Devotional Claimants
(Devotional), 6) Canadian Claimants (Canadian). See Israel Testimony ¶15 for more
detail. In addition to these categories, there are the (1) Music Claimants (Music)
category, which covers the music works included within broadcast programming and (2)
National Public Radio (NPR) category, which covers programming on non-commercial
radio stations. I understand that Music and NPR are no longer parties in this proceeding.

5 I address those opinions for which I have a specific response based on my own analysis;
any lack of explicit response to a particular opinion or analysis of Claimants’ testimony
does not imply that I agree with that opinion or analysis. Instead, it likely implies that
my previous testimony and underlying materials are already fully responsive to such
opinions and analyses.
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Panel (CARP) previously found, such an analysis is useful in assessing whether the actual

economic behavior of CSOs corroborates the Bortz survey results.

7. Third, I agree with Mr. John Sanders’ testimony on behalf of Devotional

Claimants “that a constant sum survey of cable operators such as that prepared by Bortz

is the most appropriate methodology for the Allocation phase of a cable royalty

proceeding.”6 However, Mr. Sanders’ criticisms of regression analysis in this proceeding

are unfounded.

8. Fourth, Dr. Jeffrey Gray’s testimony on behalf of Program Suppliers — in which

he focuses upon the volume and viewing of minutes of programming — does not provide

a sound basis for determining the relative value of that programming. Dr. Gray’s analysis

of volume is fundamentally flawed in that it fails to consider differences in the number of

cable subscribers who receive the programming in question. And his analysis of

viewership fails to recognize that CSOs place far greater value per minute on some types

of programming (e.g., Sports) than others, as actual marketplace behavior shows. Bottom

line, neither program volume nor program viewing can be equated with program value.

9. Fifth, Dr. Steckel’s criticisms of the Bortz survey, on behalf of Program

Suppliers, are incorrect as a matter of economics. Despite Dr. Steckel’s claim to the

contrary, surveys of CSO executives provide the best measure of the relative valuation of

the Agreed Categories on distant signals, particularly given that in the ordinary course of

business those executives must evaluate the relative value of different categories of

programming to make programming choices. Moreover, Dr. Steckel advocates the use of

marketplace data to determine relative value of the Agreed Categories, which further

emphasizes the importance of regression analyses like mine and Dr. Crawford’s (among

others) that corroborate the Bortz survey results using actual marketplace data.

10. Sixth, Mr. John Mansell’s analysis of the growth in available content, submitted

on behalf of Program Suppliers, actually underscores the high value placed on Sports

6 Amended Direct Testimony of John S. Sanders, In re Distribution of Cable Royalty
Funds, March 9, 2017 (hereinafter Sanders Amended Testimony), p. 29.
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programming. In particular, it points to reasons why the value of Sports, relative to other

types of programming, is increasing, as reflected in a comparison of the 2004-05 and

2010-13 Bortz results. Mr. Mansell overlooks that recent technological changes in the

media environment have negatively and disproportionately impacted the value of other

types of programming, such as Program Suppliers content, while the value of Sports

programming has remained high.

11. Seventh, my regression analysis corroborates the findings of the Bortz surveys,

but does not corroborate the Horowitz surveys on behalf of Program Suppliers. In

particular, the Bortz surveys, the results of my regression, and Dr. Crawford’s regression

each show the rank order for the top program categories as Sports, Program Suppliers,

CTV and PTV, in that order, while Horowitz surveys do not match this rank order. The

fact that the Horowitz survey fails to correspond well to actual marketplace evidence, as

captured by the regression analyses, is not surprising given the flaws in the Horowitz

methodology laid out in the testimony of Mr. James Trautman and Dr. Nancy

Mathiowetz.7 And notably, the fact that my regression analysis, as well as Dr.

Crawford’s, correctly allocates the minutes in Mr. Horowitz’s “Other Sports” category

into the appropriate Agreed Categories, and yet still closely matches the Sports values

found in the Bortz survey, refutes Mr. Horowitz’s claim that the Bortz survey is somehow

invalidated by not using a separate valuation question for “Other Sports” programming.

12. Finally, the testimony of Dr. Lisa George on behalf of Canadian Claimants is

flawed. Her finding of a higher value for Canadian Programming comes not from her

focus on the Canadian region, but rather from her improper, complete reliance on a model

that collapses all types of programming on U.S. signals into a single catch-all category.

Once one properly controls for all of the Agreed Categories, Dr. George’s model

7 See Written Rebuttal Testimony of James M. Trautman, In re Distribution of Cable
Royalty Funds, September 15, 2017 (hereinafter, Trautman Rebuttal Testimony); and
Written Rebuttal Testimony of Nancy A. Mathiowetz, In re Distribution of Cable Royalty
Funds, September 15, 2017 (hereinafter, Mathiowetz Rebuttal Testimony).
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produces small shares for Canadian Claimants, consistent with the findings of the Bortz

surveys.

III. DR. GREGORY CRAWFORD’S REGRESSION ANALYSIS ON
BEHALF OF THE COMMERCIAL TELEVISION
CLAIMANTS FURTHER CORROBORATES THE 2010-13
BORTZ SURVEY RESULTS

13. In his testimony, Dr. Crawford describes the results of his regression analysis,

with which he estimates the relative marketplace value of the Agreed Categories.8 His

overall methodological approach is similar to mine, but he uses different data and makes

some different econometric implementation decisions. Despite the technical differences

between our approaches, Dr. Crawford finds relative marketplace values for the Agreed

Categories that are similar to mine, and his results also corroborate the relative shares

implied by the Bortz survey, demonstrating the robustness of this finding.

14. The Bortz surveys, my analysis, and Dr. Crawford’s analysis each identify Sports

programming as the most valuable category of compensable programming, with similar

shares in each case. The Bortz surveys estimate a Sports share of 38.2 percent; I find a

Sports share of 37.5 percent, and Dr. Crawford finds a Sports share of 35.1 percent. All

three analyses estimate that Program Suppliers should receive the second largest share

from the royalty fund, and all find similar shares for CTV. See Table 1, below, as well as

Figure 1 which illustrates the same sets of results graphically.

8 See Corrected Testimony of Gregory S. Crawford, Ph.D. (April 11, 2017) (hereinafter
Crawford Corrected Testimony).
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Table 1: Comparison of Israel, Crawford and Bortz Results

Figure 1: Comparison of Israel, Crawford and Bortz Results

15. One difference between my regression and Dr. Crawford’s is that he includes a

regression for the year 2013, while my analysis examined the years 2010-12. Notably,

Implied Share of Royalties

Israel Crawford Bortz

Sports 37.5% 35.1% 38.2%

Program Suppliers 26.8% 23.4% 31.0%

CTV 22.2% 19.5% 20.6%

PTV 13.5% 17.0% 5.1%

Devotional 0.0% 0.7% 4.6%

Canadian 0.0% 4.2% 0.5%

Total 100.0% 100.0% 100.00%

Notes: Israel analysis spans 2010-2012;

Crawford analysis spans 2010-2013;

Bortz analysis spans 2010-2013.

Claimant Group

Source: Israel Testimony, December 22, 2016, Table V-2;

Crawford Corrected Testimony, April 11, 2017, Figure 20.

Bortz Report, December 22, 2016, Table I-1.

PUBLIC VERSION



Written Rebuttal Testimony of Mark Israel, Ph.D. - 7

Dr. Crawford’s regression results using 2013 data also closely match the 2013 Bortz

survey results, further corroborating the Bortz survey results. And Dr. Crawford’s results

for 2013 are also similar to my overall results for the years 2010-12, indicating that

extending my analysis to include 2013 would not materially alter my findings. Dr.

Crawford’s 2013 regression implies a royalty share for Sports of approximately 38.6

percent, whereas the Bortz survey for 2013 finds a Sports share of approximately 37.7

percent, and my average result for 2010-12 is 37.54 percent. (See Table 2, below.)

Therefore, Dr. Crawford’s analysis corroborates the Bortz survey for 2013 and indicates

that my focus on the period 2010-12 does not bias my results.9

Table 2: Comparison of Bortz 2013 Results to Crawford 2013 Results

9 In addition, Dr. Crawford gets his highest implied royalty allocation for Sports in 2013,
indicating that if I had included data for 2013 in my regression analysis, it likely would
have found an even greater average value for Sports programming.

2013 Implied Share of Royalties

Bortz Crawford

Sports 37.7% 38.6%

Program Suppliers 27.3% 19.7%

Commercial TV 22.7% 18.4%

Public Broadcasting 6.2% 18.1%

Devotional 5.0% 0.5%

Canadian 1.2% 4.7%

Total 100.00% 100.00%

Claimant Group

Source: Bortz Testimony, December 22, 2016, Table I-1.

Crawford Corrected Testimony, April 11, 2017, Figure 20.
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IV. RESPONSES TO OTHER CLAIMANTS’ WRITTEN
TESTIMONY

A. DR. ERDEM’S ANALYSIS ON BEHALF OF DEVOTIONAL CLAIMANTS

LARGELY CORROBORATES THE BORTZ SURVEY RESULTS, AND HIS

CRITICISMS OF THE USE OF REGRESSION ANALYSES IN THIS PROCEEDING

ARE WITHOUT MERIT

1. Dr. Erdem’s challenges to the use of regression analysis in this
proceeding are without merit

16. Although he acknowledges that “Waldfogel-type” regressions may have some

value in corroborating survey evidence,10 Dr. Erdem criticizes the use of regression

analysis in this proceeding on two principal grounds. First, he claims that “regression

approaches cannot inform the Judges on what the CSOs would have paid for each

claimant category in a free market,” because CSOs are purchasing distant signal

programming in a regulated market. Second, he claims that the regression approach is

not valid because it “assume[s] that the ‘value’ of a program category is measured in

minutes of programming.”11 Both of Dr. Erdem’s criticisms are unfounded.

17. First, Dr. Erdem is wrong that regression approaches like mine or Dr. Crawford’s

(or those of Drs. Waldfogel and Rosston before us) cannot inform the Judges on what

CSOs would have paid for each of the Agreed Categories of programming in a

hypothetical free market. As I explained in my original testimony in this proceeding, the

regression allows me to determine how much more CSOs pay for each additional minute

of a given type of content, holding other factors constant, which is exactly the sort of

direct evidence on their willingness to pay for each type of content that one needs to

corroborate the Bortz survey results using actual marketplace behavior:12

10 Testimony of Erkan Erdem, Ph.D., In re Distribution of Cable Royalty Funds, March 9,
2017 (hereinafter, Erdem Testimony), p. 18.

11 Erdem Testimony, p. 14.
12 See Israel Testimony, pp. 11-12. See also Crawford Corrected Testimony, p. 13 (“one

can exploit the fact that distant broadcast signals are themselves bundles of programming
content (and that this content varies across distant signals) to measure their relative
marketplace value, even in the presence of regulated prices.”)
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Although there is no marketplace price for the distant signal content, marketplace

information can be gleaned from CSO carriage decisions and, in particular, what

CSOs pay as a function of what they choose to carry. The regression enables me

to determine the effective price the CSOs pay for each category of content by

determining how much their payments go up with an additional minute of each

category of content, holding other relevant factors constant.

18. Dr. Erdem is also mistaken that regression analysis cannot be informative in this

context simply because the market is regulated. In past proceedings, the parties have

agreed that “the sole governing standard is the relative marketplace value of the distant

broadcast signal programming retransmitted by cable systems.”13 And regression

analysis is a highly effective tool in this context to use the actual evidence of CSO

decisions on distant signal carriage to estimate the average relative value of the Agreed

Categories.

19. Indeed, in the 2004-05 cable royalty proceeding, the Judges found the Waldfogel

regression helpful to corroborate the 2004-05 Bortz survey results.14 Similarly, the

Copyright Arbitration Royalty Panel found Dr. Rosston’s regression analysis useful in

corroborating the 1998-99 Bortz survey results.15 Accordingly, I employed a similar

regression analysis here to help the Judges assess the 2010-13 Bortz surveys results.

20. My approach is also entirely consistent with standard methods in economics.

Indeed an important purpose of much empirical analysis in economics, particularly

“industrial organization” economics, is to use observed behavior under one set of

conditions to model what would happen under another set of conditions. For example,

studies will often use empirical results in the absence of a particular regulation to predict

13 Federal Register /Vol. 75, No. 180 / Friday, September 17, 2010. Page 57065.
14 Federal Register /Vol. 75, No. 180 / Friday, September 17, 2010. Page 57069.
15 Report of the Copyright Arbitration Royalty Panel to the Librarian of Congress, October

21, 2003, p. 21. As the Librarian of Congress concluded in affirming this decision,
regression analysis measures “actual behavior” and responds to past criticism of the Bortz
surveys that those surveys measure only “attitudes” rather than “actual behavior.”
Federal Register /Vol. 69, No. 16 / Monday, January 26, 2004. Page 3615.
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the effects of that regulation, or empirical results in a regulated environment to predict

the effects of competition following a change in the extent of regulation.16

21. Second, Dr. Erdem is also incorrect to characterize my regression analysis as a

simple time-based study (that is, a study in which valuation is determined only by

minutes). I agree with Dr. Erdem that “it would be a significant simplification and

mistake to assume that the ‘value’ of a program category is measured in minutes of

programming.”17 In fact, that is why, in all of my analyses, I account for the fact that not

all programming minutes are created equal, and thus do not assume value is measured in

minutes, but rather account for the differential value of minutes of different types of

programming. For example, I consistently find and rely on the fact that Sports minutes

are more valuable than other types of programming minutes.18

22. Dr. Erdem does not offer a clear alternative to studying the relationship of

minutes and royalties, but does offer one specific criticism: that minutes of programming

could be replaced by the number of individual programs as a unit of measure, meaning

that a 60 minute show or a 30 minute show would each be counted as one unit.19 This

makes no economic sense. The exercise here requires a comparison of the value of

different types of programming with different lengths. A baseball game may last three

hours, as long as several standard TV shows. Hence, a viewer watching a baseball game

could have instead watched, say, six sitcoms in the same period of time. It would make

no sense to count each of the programs as one unit, but rather makes sense to determine

the value of two possibilities for three hours’ worth of content.

16 See for example Mian Dai and Xun Tang, “Regulation and Capacity Competition in
Health Care: Evidence From U.S. Dialysis Markets,” The Review of Economics and
Statistics, December 2015, 97(5): 965–982; Pierre Dubois, Rachel Griffith, Martin
O’Connell, “The Effects of Banning Advertising in Junk Food Markets,” Review of
Economic Studies (2017) 0, 1–41; Claudio Lucarelli, Jeffrey Prince, Kosali Simon, “The
Welfare Impact of Reducing Choice in Medicare Part D: A Comparison of Two
Regulation Strategies,” International Economic Review Vol. 53, No. 4, November 2012.

17 Erdem Testimony, p. 14.
18 Israel Testimony, pp. 23-30.
19 Erdem Testimony, p. 14.
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23. Dr. Erdem’s claim that “CSOs may value a short program (e.g., 30-minutes) more

than they value a longer program (e.g., 90-minutes) or that they may value a weekly

program more than a daily program” does nothing to refute my point that one should

compare value by minute.20 If a 30-minute program is worth more than a 90-minute

program, a CSO would surely choose (if possible given other constraints) to replace the

90-minute program with the 30-minute program. But it would also then have an

additional 60 free minutes on which to air other valuable content. Only by comparing

programming values by minute, as I do in my regression analysis, can one accurately

compare the full value of two blocks of content that could fill a given time span.

2. Dr. Erdem’s testimony supports a high relative value for
Sports programming

24. Dr. Erdem performs several experiments on my regression model.21 Although I

believe that the methodology used in my regression was appropriate and Dr. Erdem’s

adjustments are unwarranted,22 I also note that Dr. Erdem’s alternative approaches

actually support my finding of a high relative value on live Sports programming. In

particular, Dr. Erdem’s model 4B, which he notes is “very broadly comparable to the

20 Erdem Testimony, p. 14.
21 Erdem Testimony, p. 14.
22 There are at least three fundamental problems with Dr. Erdem’s experiments, each of

which renders them econometrically invalid. First, Dr. Erdem misunderstands the nature
of the CDC data, and his calculation of “distant subscribers” double-counts subscribers,
and thus results that include this measure are not informative. Second, Dr. Erdem’s
addition of log transformed and exponential versions of level variables that I already
include in my regression model is not standard practice, and I have never seen it used
before. Instead, it is an example of simply “fishing” for a specification that changes my
result – throwing variables into a model until the result changes. One can nearly always
find a way to change a result, but if this is done by simply adding multiple versions of the
same variable to the model with no economic justification, it is not informative and
cannot invalidate the result. Third, Dr. Erdem is wrong to exclude what he calls
“influential observations” in my regression model. The purpose of this regression
analysis is to study the relationship established by the full set of data, representing all
Form 3 CSOs. Indeed even the authors Dr. Erdem cites for this statistical practice,
themselves state “influential data points, of course, are not necessarily bad data points;
they may contain some of the most interesting sample information.” [Emphasis added.]
See Belsley, D. E. Kuh, and R. E. Welsch, 1980. Regression Diagnostics: Identifying
Influential Data and Sources of Collinearity. New York: Wiley, p. 3.
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results from both the Bortz and Horowitz surveys”23 and which Mr. Sanders highlights in

his testimony,24 implies a 45 percent share for Sports programming. In addition, the

average of Dr. Erdem’s various regression models imply a 41.5 percent share of the

royalty fund for Sports programming. Both of these results are similar to (indeed higher

than) the average result of the 2010-13 Bortz surveys (38.2 percent), and generally in-line

with my results and Dr. Crawford’s results.

25. More generally, Dr. Erdem’s results are broadly consistent with the valuations in

the 2010-13 Bortz surveys, showing, for example, the same rank order for Sports,

Program Suppliers, CTV and Public Television (“PTV”). (See Table 3.)

Table 3: Comparison of Erdem Regression Results with Bortz, Israel and Crawford

23 Erdem Testimony, p. 18.
24 Sanders Amended Testimony, p. 18.

Programming

Category

Bortz Survey

Average

2010-2013

Israel

Regression

2010-2012

Crawford

Regression

2010-2013

Erdem

Regression

4B

2010-2012

Erdem

Regression

Average

2010-2012

Sports 38.2% 37.5% 35.1% 45.0% 41.5%

Program Suppliers 31.0% 26.8% 23.4% 22.6% 22.4%

CTV 20.6% 22.2% 19.5% 21.6% 16.3%

PTV 5.1% 13.5% 17.0% 7.0% 7.1%

Devotional 4.6% 0.0% 0.7% 3.8% 2.7%

Canadian 0.5% 0.0% 4.2% 0.0% 0.0%

Source: Israel Testimony, December 22, 2016, Table V-2; Crawford Corrected Testimony, April 11, 2017, Figure 20; Bortz

Report, December 22, 2016, Table I-1; Erdem Testimony, March 9, 2017, Exhibit 13
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B. MR. SANDERS’ TESTIMONY ON BEHALF OF DEVOTIONAL CLAIMANTS

SUPPORTS THE USE OF THE 2010-13 BORTZ SURVEYS TO DETERMINE

ROYALTY SHARES, AND HIS CRITICISMS OF THE REGRESSION ANALYSES

IN THIS PROCEEDING ARE WITHOUT MERIT

1. Mr. Sanders correctly concludes that the 2010-13 Bortz survey
results should be the basis for determining each program
category’s royalty share

26. I agree with Mr. Sanders that the 2010-13 Bortz surveys should be the basis for

the Judges’ allocation of royalty shares among the Agreed Categories of programming.25

As noted above, my empirical analysis of marketplace outcomes supports the results of

the Bortz surveys for royalty allocation. As such, I support the results of the 2010-13

Bortz surveys for the royalty allocation to all parties, including Devotional Claimants.

27. However, I also note that the Judges’ prior adjustment of the Devotional

Claimants’ share was based in part on a conclusion that the 2004-05 Bortz survey results

likely represented a ceiling on the Devotional share due to “the amount and significance

of non-compensable devotional programming contained on WGN-A during the period.”26

The 2010-13 Bortz surveys included improvements that mitigate (but do not eliminate)

the impact of WGNA non-compensability,27 and hence, using the same logic, the 2010-13

Bortz survey results should be regarded as a ceiling on the Devotional allocation of the

2010-13 royalties. Additionally, the results of my regression and Dr. Crawford’s, like

those of Dr. Waldfogel in the 2004-05 proceeding, “point[] toward a lower share” for the

Devotional category than the Bortz surveys imply.28

25 Sanders Amended Testimony, p. 9. (“I believe the Bortz Survey, as structured in the
2004-2005 case and as updated for this 2010-2013 proceeding, identifies the appropriate
buyers of retransmission services and presents this category of buyers’ views of the
relative marketplace value of specific categories of programs.”)

26 Federal Register /Vol. 75, No. 180 / Friday, September 17, 2010. Page 57074.
27 Bortz Report, pp. 5-7, 18-19, 27-30, 47-49.
28 Federal Register /Vol. 75, No. 180 / Friday, September 17, 2010. Page 57069.
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2. Mr. Sanders’ criticisms of regression analyses in this
proceeding are incorrect

28. Mr. Sanders is incorrect in asserting that regression analysis is an inappropriate

methodology for this proceeding. In general, his arguments echo Dr. Erdem’s criticisms

and are incorrect for the same reasons discussed above.

29. Mr. Sanders also takes issue with the use of “independent variables such as

numbers of subscribers, number of channels, population served, and the like, which bear

a relationship to programming decisions that is tangential at best…. They may yield a

result that, while statistically compelling in an illusory manner, is meaningless for the

purpose of an allocation phase royalty distribution.”29 Mr. Sander’s argument makes no

sense as a matter of econometrics. Such variables are also referred to as “control

variables” and are a standard component of a regression analysis, used to ensure that my

results isolate the effects of additional minutes of programming on CSO payments

without instead capturing spurious correlation with other factors that are not controlled

for. By using such control variables, my regression analysis is able to tease out the

amount that “CSO royalty payments increase with each additional minute of each

category of programming content, holding other relevant factors that determine royalty

payments fixed[.]”30

30. I also note that the control variables that I use in my regression are essentially

those used by Drs. Waldfogel and Rosston in previous proceedings, and are similar to

those used by Dr. Crawford. The reason we have all used such control variables is that

they clearly relate to the amount of royalties that CSOs pay for distant signals, and

thereby serve as important controls to isolate the main relationship of interest: the

relative marketplace value of a minute of the Agreed Categories of programming.31

29 Sanders Amended Testimony, pp. 19-20.
30 See Israel Testimony, paragraph 34. (Emphasis added)
31 For example, CSO royalties are, in part, a function of the number of CSO subscribers.

CSOs pay royalties to the fund based on their gross receipts from the subscribers to
whom they transmit distant signals. Therefore, my regression must include a control
variable that measures the number of subscribers for each CSO. Other independent
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C. DR. GRAY’S TESTIMONY ON BEHALF OF PROGRAM SUPPLIERS RELIES ON

FUNDAMENTALLY FLAWED MEASURES OF PROGRAMMING VOLUME AND

VIEWERSHIP THAT PROVIDE NO VALID ECONOMIC BASIS FOR

DETERMINING RELATIVE MARKETPLACE VALUE

31. Dr. Gray’s testimony focuses on “two measures of relative economic value of

programming: programming volume and programming viewership.”32 For the purposes

of his testimony, programming volume is the “total volume of minutes of programming

retransmitted by CSOs” and viewership is the “[a]udience size, which is determined

through program viewership.”33 Although he presents and discusses results on

programming volume, Dr. Gray ultimately concludes that programming volume is an

“imperfect” and “insufficient” measure of relative marketplace value.34 But as to his

viewership measure, he concludes that “. . . relative program viewership provides a

reasonable and reliable measure of the relative economic value of distantly retransmitted

programing.”35

32. Dr. Gray’s conclusions are without any economic merit. Neither of Dr. Gray’s

metrics – volume or viewing – provides a sound measure of the relative economic value

of the Agreed Categories.

 His measures of programming volume are meaningless, as they do not account for

the number of CSOs that transmit each network, let alone the number of CSO

subscribers receiving programming, and thus do not show the extent to which

CSOs are retransmitting (purchasing) that programming. In any event, as Dr.

variables, such as the number of local broadcast channels a CSO carries, help me to
control for demand factors that might affect a CSO’s willingness to pay for additional
programming – if a CSO already has an abundance of non-distant broadcast signals, it
will less willing to pay for distant signals, all else equal. This relationship is confirmed in
my analysis. See Israel Testimony, Table V-1, p. 18, showing a negative relationship
between the number of local broadcast channels carried by a CSO and the distant signal
royalties paid by that CSO, holding all other factors constant.

32 Corrected Amended Testimony of Jeffrey S. Gray, Ph.D., In re Distribution of Cable
Royalty Funds, April 3, 2017, (hereinafter, Gray Corrected Amended Testimony), p. 8.

33 Gray Corrected Amended Testimony, p. 9.
34 Gray Corrected Amended Testimony, pp. 9, 17.
35 Gray Corrected Amended Testimony, p. 20.

PUBLIC VERSION



Written Rebuttal Testimony of Mark Israel, Ph.D. - 16

Gray appears to acknowledge, relative volume does not equate with relative

value.

 His reliance on programming viewership as a measure of relative economic value

ignores the fact that not all programming minutes are equal: Viewers value

minutes of different content differently, as I (and others) have shown for the

Agreed Categories in this case. As such, viewership minutes do not determine the

value of programming aired on distant signals. Rather, valid estimates of royalty

shares in this proceeding must account for variation in the value per minute across

categories. The Bortz surveys provide a reliable measure of these valuations, as

my and Dr. Crawford’s regression analyses confirm.

1. Dr. Gray’s analysis of programming volume is incorrect and
does not reflect relative marketplace value

33. Dr. Gray calculates what he calls “relative volume of programming by claimant

category,” which he admits is an “imperfect” measure of relative marketplace

valuations.36 According to Dr. Gray, the “total volume of minutes of programming

retransmitted by CSOs effectively represents the volume of programming purchased by

the CSOs . . . .”37 He purports to calculate that volume by measuring the number of

distant signal programs and minutes of those programs based on his sample of television

stations retransmitted during 2010-13. In Table 1 of his testimony, Dr. Gray reports

shares of “All Volume” for each of the Agreed Categories, which show a Sports share of

less than 1 percent for each year from 2010 -13 and a Program Suppliers share of

approximately 50 percent.38

34. Beyond his own admission that volume is an imperfect measure of valuation, Dr.

Gray’s Table 1 is flawed and misleading, because it does not account for the number of

CSOs that receive each distant signal, let alone the number of subscribers to whom the

36 See Gray Corrected Amended Testimony, pp. 11, 15-17.
37 See Gray Corrected Amended Testimony, p. 9 (emphasis added).
38 See Gray Corrected Amended Testimony, pp. 15-17.
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programming is retransmitted. Thus, it does not measure the “total volume of minutes

retransmitted” by CSOs, as Dr. Gray claims. Instead, Dr. Gray measures the volume of

minutes televised by distant signals without regard to the number of CSOs that

retransmitted those minutes or to the number of distant subscribers to whom CSOs

retransmitted those minutes. Dr. Gray’s analysis weights the minutes by a sampling

weight, which is unrelated to the number of CSOs that retransmit the signal.39

35. Hence, Dr. Gray’s volume analysis is unrelated to how many (or few) CSOs

retransmitted that programming or how many (or few) CSOs’ subscribers received it. As

a result, a 120 minute movie broadcast on a single station retransmitted to 500 distant

subscribers could be given equal weight to a 120 minute NBA telecast on WGNA, which

hundreds of CSOs retransmitted to over 40 million distant subscribers.40 Therefore, Dr.

Gray’s measure of volume does not properly account for the fact that distant signals are

retransmitted by various CSOs to subscribers.41

36. Dr. Crawford has presented an analysis that demonstrates the large impact of Dr.

Gray’s errors. In particular, Dr. Crawford’s Figure 12 accounts for both the number of

CSOs that transmit a distant signal and the number of subscribers receiving it, yielding a

subscriber-weighted share of compensable minutes for Sports of roughly 5.9 percent, as

compared to Dr. Gray’s figure of a less than 1 percent Sports share. See Table 4, below.

39 Dr. Gray’s sampling weights simply adjust for the sampling procedure he has
implemented and have nothing to do with the number of CSOs who retransmit the signal
or the number of subscribers who receive it. For example, his sampling weight has a
correlation of -0.07 with the number of distant subscribers who receive the signal (or the
number of CSOs that retransmit the signal), implying that the two phenomenon are
statistically unrelated. Indeed, a version of Dr. Gray’s Table 1 that is unweighted looks
very similar to Dr. Gray’s own results in Table 1. See my Technical Appendix for
details.

40 This flaw is highly consequential and not simply theoretical. As I noted in my original
testimony, some distant signals are carried by many more cable systems than others. For
example, during the period 2010-12, WGN was carried in 4,127 system-periods, whereas
WIAT is carried in only 10 system-periods. See Israel Testimony, p. Appendix B-5.

41 See Analysis of Written Direct Testimony of Jeffrey S. Gray, Ph.D. by William E.
Wecker, Ph.D. and R. Garrison Harvey, In re Distribution of Cable Royalty Funds,
September 15, 2017 (hereinafter, Wecker Testimony), pp. 4-10.
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Table 4: Comparison of Gray and Crawford Measures of Volume

37. I also note that the Sports share of program minutes actually received by

subscribers (volume) appears to be going up over time, indicating that if volume of

minutes has any probative value for shares of the royalty fund, the Sports share is going

up over time. A calculation similar to Dr. Crawford’s was performed for the 2004-05

proceeding by Dr. Richard Ducey on behalf of CTV claimants.42 In Table 5, below, I

compare the subscriber weighted shares of compensable minutes calculated in 2004-05

by Dr. Ducey to those calculated in 2010-13 by Dr. Crawford. I note that Sports share has

increased slightly from 4.5 percent to 5.9 percent. However, Program Suppliers’ share

has decreased from 50.1 percent to 33.3 percent.

42 Testimony of Richard V. Ducey., In re Distribution of Cable Royalty Funds, June 1,
2009, (hereinafter, Ducey Testimony), Exhibit 8.

2010-2013 2010-2013

Gray Crawford

Sports 0.6% 5.9%
Program Suppliers 48.3% 33.3%
CTV 14.4% 15.6%
PTV 27.8% 36.3%
Devotional 7.8% 2.3%
Canadian 1.1% 6.6%

Total 100.00% 100.00%

Claimant Group

Source: Crawford Corrected Testimony, April 11, 2017, Figure 12.

Gray Corrected Amended Testimony, April 3, 2017, Table 1.
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Table 5: Share of Compensable Minutes by Claimant Group Weighted by Subscribers

38. My analysis of cable network program expenditures also shows that measures of

volume do not translate directly into value. Below I reproduce Table V-5 from my

December 22, 2016 testimony (see Table 6).43 This analysis shows that despite the

relatively small share of JSC programming hours transmitted (1.06 percent) by the top 25

cable networks during 2010-13, that programming nevertheless commanded more than

22 percent of the top 25 cable networks’ 2010-13 programming budgets. Said another

way, JSC programming is worth almost 30 times more per programming hour than non-

JSC programming for the top 25 cable networks in 2010-13.

43 See Israel Testimony, pp. 25-26.

2004-2005 2010-2013

Ducey Crawford

Sports 4.5% 5.9%

Program Suppliers 50.1% 33.3%

CTV 15.5% 15.6%

PTV 22.3% 36.3%

Devotional 2.7% 2.3%

Canadian 4.5% 6.6%

Total 100.00% 100.00%

Claimant Group

Source: Crawford Corrected Testimony, April 11, 2017, Figure 12.

Ducey Testimony, June 1, 2009, Exhibit 8.
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Table 6: Cable Content Analysis 2010-13, Summary of Top 25 Networks

39. Individual cable networks with a mix of JSC and other programming show a

similar pattern. Below, I reproduce table V-6 from my December 22, 2016 testimony

(see Table 7), an analysis of content expenditures for TBS and TNT. This analysis shows

that JSC’s relatively small share of Total Programming Hours on TBS (1.95%) and TNT

(2.79%) translates into a 44.40 percent and 45.46 percent share, respectively, of the

amount that the cable networks spent on programming. In other words, an hour of JSC

programming commands more than 40 times the value of an hour of non-JSC

programming on TBS, and nearly 30 times the value of non-JSC programming on TNT.

Category

Total

Programming

Hours

Total HHVH

(000)

Expeditures

($M)

Expenditures

per Hour of

Programming

Expenditures

per Hour of

Viewing

[A] [B] [C]

[D] =

[C] / [A]

[E] =

[C] / [B]

JSC 9,274.0 15,164,368.9 $12,524.7 $1,350,513.0 $0.826

Non-JSC 866,726.0 496,492,970.2 $42,702.0 $49,268.2 $0.086

JSC / Non-JSC 0.01 0.03 0.29 27.41 9.60

JSC % of Total 1.06% 2.96% 22.68%

Sources: Economics of Basic Cable 2015; various articles from Sports Media Watch, Sports Business Daily,

ESPN Media Zone, TV By the Numbers, Soccer America, NY Times, USA Today, WSJ, Morgan Wick,

and other various sources. See my underlying documents for a full list of sources.
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Table 7: Cable Content Analysis 2010-13, TBS & TNT

40. In sum, simply correcting Dr. Gray’s error of failing to account for how many

CSOs retransmitted programming (and how many subscribers they have), significantly

changes his results. Importantly, however, even with this change, one could not rely on

the volume of minutes received by subscribers to determine relative valuations of the

Agreed Categories without accounting for the differences in the value of each minute, a

topic I discuss in greater depth in the next section in the context of viewership minutes.

2. Dr. Gray’s analysis of program viewership provides no valid
method for determining relative marketplace value

41. Dr. Gray also calculates the total amount of what he terms “viewing” of the

Agreed Categories of programming on distant signals. In his Table 2, Dr. Gray calculates

that live Sports programming constitutes roughly 2.1 to 4.8 percent of 2010-13 distant

viewing.44

44 See Gray Corrected Amended Testimony, pp. 19-20. See also Wecker Testimony, p. 27,
and Written Rebuttal Testimony of Susan Nathan In re Distribution of Cable Royalty
Funds, September 15, 2017 (hereinafter, Nathan Rebuttal Testimony), p. 3.

Network Category

Total

Programming

Hours

Total HHVH

(000)

Expeditures

($M)

Expenditures

per Hour of

Programming

Expenditures

per Hour of

Viewing

[A] [B] [C]

[D] =

[C] / [A]

[E] =

[C] / [B]

TBS JSC 684.0 1,220,722.6 $1,031.0 $1,507,370.6 $0.845

Non-JSC 34,356.0 20,880,757.4 $1,291.2 $37,581.7 $0.062

JSC / Non-JSC 0.02 0.06 0.80 40.11 13.66

JSC % of Total 1.95% 5.52% 44.40%

TNT JSC 977.0 2,513,281.9 $2,042.0 $2,090,056.2 $0.812

Non-JSC 34,063.0 29,162,878.1 $2,450.2 $71,931.9 $0.084

JSC / Non-JSC 0.03 0.09 0.83 29.06 9.67

JSC % of Total 2.79% 7.93% 45.46%

Sources: Economics of Basic Cable 2015; various articles from Sports Media Watch, Sports Business Daily,

ESPN Media Zone, TV By the Numbers, Soccer America, NY Times, USA Today, WSJ, Morgan Wick,

and other various sources. See my underlying documents for a full list of sources.
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42. Dr. Gray’s calculation of minutes viewed provides no reliable basis for

determining the relative valuation of the Agreed Categories, most fundamentally because

it treats all viewing minutes as the same and thus does not account for the fact that

minutes of different types of programming have different values. Dr. Gray’s assumption

that minutes viewed can be treated equally in determining value is flawed for many

reasons, most notably that it fails to consider the number of minutes of each type of

content that is available. If the same number of minutes of all types of content were

available, then the total amount of each that viewers choose to consume could indicate

their relative value. But given the smaller number of available minutes of Sports

programming, one cannot support such a conclusion. Many viewers may wish there were

more Sports programming available, and choose to watch other programming only as a

second choice because Sports programming is not available at certain times. In that

context, a smaller number of minutes of Sports programming may be worth far more to

viewers than a much greater number of other types of programming, which they value

less but watch as a poor substitute when live Sports is not on.45

43. A further problem with Dr. Gray’s analysis of viewing minutes is that it ignores

that it is CSOs (not viewers) that pay for programming, using such programming to fill

out their channel lineups. Hence, the appropriate base for analysis of value is the number

of minutes aired by CSOs (accounting for the proportion of its subscribers that receive

the programming) such as I use in my regression analysis.

44. My regression methodology accounts for these issues by determining the

difference in valuation across minutes of different types of programming and multiplying

this by minutes aired by CSOs to determine relative values. Most notably, as described

in my previous written testimony, my regressions show that a minute of Sports

programming is more valuable than a minute of Program Suppliers programming. Below

45 As an analogy, consider that potatoes are much less expensive and more widely available
than are blueberries. In 2013, U.S. consumers consumed over 33 pounds per person of
fresh potatoes, compared with roughly one and a half pounds of fresh blueberries per
person. But the price of blueberries ($4.73) was roughly 8x greater than potatoes ($0.56),
per pound. Therefore, one cannot conclude that higher consumption equals higher value.
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I reproduce Table V-2 from my testimony of December 22, 2016 (see Table 8).46 It

shows that an additional minute of Program Suppliers programming is much less valuable

($0.469) than an additional minute of Sports programming ($4.836). Hence, the fact that

CSOs carry many more prorated distant signal minutes of Program Suppliers

programming (51,261,616) than they do of Sports programming (6,962,722) cannot be

used to infer that they place more value on Program Supplier programming than they do

on Sports programming; an adjustment for the value of each type of content per minute is

required, such as I provide in my analysis.

Table 8: Previous Israel Table V-2, Royalty Share Allocation

45. Returning to my analysis of cable network expenditures, it shows that measures of

viewership also do not translate directly into value. Below I reproduce Table V-5 from

my December 22, 2016 testimony (see Table 9).47 This analysis shows that despite JSC’s

relatively small share of household viewing hours (HHVH, 2.96 percent) for the top 25

cable networks, JSC programming nevertheless commands more than 20 percent of the

top 25 cable networks’ programming budgets. Said another way, JSC programming is

46 See Israel Testimony, p. 20.
47 See Israel Testimony, pp. 25-26.

Claimant Group

Value of an

Additional

Minute
1

System and

Prorated DSE

Weighted

Compensable

Minutes

Value of

Minutes

Implied Share of

Royalties

[A] [B] [C]

[D] =

[B] * [C]

[E] =

[D] /(89,701,903)

Sports 4.836** 6,962,722 33,674,484 37.54%

Program Suppliers 0.469*** 51,261,616 24,058,506 26.82%

Commercial TV 1.01*** 19,677,607 19,873,956 22.16%

Public Broadcasting 0.66** 18,322,702 12,094,957 13.48%

Devotional -0.701*** 4,384,240 0 0.00%

Canadian -0.973*** 4,839,825 0 0.00%

Total 105,448,713 89,701,903 100.00%

Source: TMS/Gracenote; Cable Data Corporation; Kantar Media/SRDS

Notes: *, **, and *** indicate results are significant at the 90, 95, and 99 percent confidence levels, respectively.
1 Minutes prorated.
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worth roughly 10 times more per household viewing hour than non-JSC programming for

the top 25 cable networks.

Table 9: Cable Content Analysis 2010-13, Summary of Top 25 Networks

46. Focusing again on the individual cable channels, TBS and TNT, which show a

mix of JSC and non-JSC programming, exhibit the same relationship between household

viewing hours and value (See Table 10, below). Specifically, although JSC programming

represents only 5.52 percent of HHVH on TBS and 7.93 percent of HHVH on TNT, that

programming represents 44.40 percent and 45.46 percent of program expenditures,

respectively. This means that the value of an hour of JSC viewing is worth roughly 13

times more than a viewing hour of non-JSC programming on TBS, and nearly 10 times

more than a viewing hour of non-JSC programming on TNT.

Category

Total

Programming

Hours

Total HHVH

(000)

Expeditures

($M)

Expenditures

per Hour of

Programming

Expenditures

per Hour of

Viewing

[A] [B] [C]

[D] =

[C] / [A]

[E] =

[C] / [B]

JSC 9,274.0 15,164,368.9 $12,524.7 $1,350,513.0 $0.826

Non-JSC 866,726.0 496,492,970.2 $42,702.0 $49,268.2 $0.086

JSC / Non-JSC 0.01 0.03 0.29 27.41 9.60

JSC % of Total 1.06% 2.96% 22.68%

Sources: Economics of Basic Cable 2015; various articles from Sports Media Watch, Sports Business Daily,

ESPN Media Zone, TV By the Numbers, Soccer America, NY Times, USA Today, WSJ, Morgan Wick,

and other various sources. See my underlying documents for a full list of sources.
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Table 10: Cable Content Analysis 2010-13, TBS & TNT

47. In sum, Dr. Gray is wrong to focus solely on volume and viewership to estimate

relative marketplace value for the Agreed Categories. His measure of volume is simply

incorrect and neither measure accounts for the obvious fact that not all minutes are

equally valuable. Proper measures must account for the variation in value across minutes

of different types, either by directly asking CSOs to report on the value of the

programming (as the Bortz survey does), by using a regression analysis to determine

value per minute which can then be multiplied by total minutes (as my first method

does),48 or by relying on the values paid for Sports and non-Sports programming on cable

channels (as my second method does).

D. DR. STECKEL’S TESTIMONY ON BEHALF OF PROGRAM SUPPLIERS IS NOT

VALID ECONOMIC ANALYSIS

48. Dr. Steckel claims that CSO surveys, like those performed by Bortz on behalf of

Sports programming and Mr. Horowitz on behalf of Program Suppliers, are not

appropriate sources of information for the Judges to use in determining the relative

48 As does the regression analysis by Dr. Crawford for Commercial TV Claimants.

Network Category

Total

Programming

Hours

Total HHVH

(000)

Expeditures

($M)

Expenditures

per Hour of

Programming

Expenditures

per Hour of

Viewing

[A] [B] [C]

[D] =

[C] / [A]

[E] =

[C] / [B]

TBS JSC 684.0 1,220,722.6 $1,031.0 $1,507,370.6 $0.845

Non-JSC 34,356.0 20,880,757.4 $1,291.2 $37,581.7 $0.062

JSC / Non-JSC 0.02 0.06 0.80 40.11 13.66

JSC % of Total 1.95% 5.52% 44.40%

TNT JSC 977.0 2,513,281.9 $2,042.0 $2,090,056.2 $0.812

Non-JSC 34,063.0 29,162,878.1 $2,450.2 $71,931.9 $0.084

JSC / Non-JSC 0.03 0.09 0.83 29.06 9.67

JSC % of Total 2.79% 7.93% 45.46%

Sources: Economics of Basic Cable 2015; various articles from Sports Media Watch, Sports Business Daily,

ESPN Media Zone, TV By the Numbers, Soccer America, NY Times, USA Today, WSJ, Morgan Wick,

and other various sources. See my underlying documents for a full list of sources.
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marketplace value of the Agreed Categories.49 He offers several reasons for this opinion

and, based on those reasons, he advocates for the use of market data or surveys of

customers instead of CSO surveys.50

49. Dr. Steckel is simply incorrect as a matter of economics. The most relevant

source of information on the value of a product is the views of the buyers. Hence, in this

case, the most relevant source of information on the value of distant signal programming

is the views of CSO executives, who are the buyers of the programming and who make

such programming decisions as part of their job. Therefore, the Bortz survey of CSOs

should be the primary source of information for the Judges.51 This is especially true

given that regression analyses using available marketplace data on distant signals

corroborate the findings of the Bortz surveys, as do market data on cable network

expenditures.

49 Dr. Steckel’s opinion in this proceeding is contradicted by much in the previous record,
including the Judges themselves, various expert testimony (including my own), and the
United States Court of Appeals for the District of Columbia Circuit. See for example:
The Judges (Federal Register /Vol. 75, No. 180 / Friday, September 17, 2010. Page
57065. “Having carefully reviewed and considered all of the evidence in the record, the
Judges find that the values of the program categories at issue among these contending
claimants are most reasonably delineated by a range bounded by certain results indicated
primarily by the Bortz constant sum survey” ); expert testimony (e.g., Written Direct
Testimony of Dr. Robert Crandall, 2004-05 Phase I (JSC Written Direct Statement Ex.
No. 4), 1998-99 Phase I (JSC Written Direct Statement Ex. No. 6), 1989 Phase I (JSC
Written Direct Statement Ex. No. 7); Written Direct Testimony of Michelle Connolly,
Ph.D., In re Distribution of Cable Royalty Funds, December 22, 2016 (hereinafter,
Connolly Testimony) (supporting Bortz survey and citing prior testimony of experts for
CTV, PTV, Canadian and Devotional claimants supporting Bortz survey); and the D.C.
Circuit (Program Suppliers v. Librarian of Congress, 409 F.3d 395, 402 (D.C. Cir. 2005),
(“Nor did the CARP act unreasonably in declining to rely on Nielsen for direct evidence
of viewing, as Bortz adequately measured the key criterion of relative market value.
Moreover, as the CARP put it, Bortz ‘subsumes inter alia all viewing data that a CSO
might consider when assessing relative value of programming groups.”).

50 Direct Testimony of Joel Steckel, Ph.D., In re Distribution of Cable Royalty Funds,
December 22, 2016 (hereinafter, Steckel Testimony), pp. 7-8.

51 For ease of reference, when referring to CSO surveys for the purposes of responding to
Dr. Steckel, I will refer to the Bortz surveys. See Section IV.F, below, which explains
why my analysis supports the Bortz survey as superior to the Horowitz surveys.
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1. In the relevant hypothetical market, the CSO is the buyer and
thus the relevant focus of the survey

50. Dr. Steckel points to the Bortz surveys’ reliance on CSO respondents to provide

relative valuations for the Agreed Categories as a weakness of the survey. He believes

that instead of the opinions of cable executives, one should focus on the opinions of

subscribers. However, in both real world and the hypothetical free market for distant

signals, the CSO is the buyer of the content. Hence, Dr. Steckel is wrong as a matter of

economics: the relevant opinion on value is the opinion of the buyer, which is what the

Bortz Survey captures.

51. In fact, the nature of distant signals is such that the value placed on the content by

the CSO is the sole determinant of price for distant signals in a hypothetical free market.

In general, as a matter of economics, the price for a product is determined by the

marginal benefit to buyers and the marginal cost to sellers. In this case, however, the

marginal cost to produce distant signals is zero in all cases, as the signals are simply

retransmitted signals that have already been produced. Thus, the only variation in a

hypothetical free market for distant signals would come from variation in the marginal

benefit that CSOs would derive from retransmitting different distant signals. Therefore

CSOs’ valuation on distant signals is the relevant determinant of price in a hypothetical

free market.

52. Dr. Steckel’s claim that subscriber surveys would be superior to CSO surveys is

misguided. Arguing that one should survey cable subscribers instead of cable operators

is to argue that one should not ask the actual buyers what they will pay, but rather the

people whose valuations the operators are aggregating. This makes no economic sense.

An analogy might be that instead of asking the parents how much they would pay for a

vacation, you should survey all the family members (i.e. children) whose views the

parents are aggregating in arriving at a willingness to pay for various vacation options.

This method could not be as accurate as surveying parents directly, as the survey analyst

would then have to decide how to aggregate the views of the various family members

into an overall value, when what really matters is how the parent, who pays for the trip,

would aggregate those values. Similarly, surveying subscribers would leave the analyst
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to aggregate those values to make inferences about CSO valuation, when the relevant

question is how the CSOs perform such aggregation, which can be answered by asking

them directly.52

53. In fact, Dr. Steckel ultimately agrees with this. He says “[i]f you want to know if

customers will buy a product, ask them. If you want to know why customers are not

buying a product, ask them. If you want to know what customers (i.e., the market) value,

ask them.”53 I agree with Dr. Steckel’s reasoning, but the customers are the CSOs.

54. Dr. Steckel also argues that “[i]f managers really understood what their customers

value, every product would be a success. In fact, we know over half of new industrial

products fail.”54 This argument is entirely beside the point. The purpose of the Bortz

survey is not to ask CSOs, as suppliers, about the value of new product, rather it is to ask

CSOs as buyers what they would have spent, on a relative basis, for the Agreed

Categories of programming, the relevant question in determining the valuation of those

program categories. Dr. Steckel’s argument would apply if Bortz were asking the

network executives at the distant signal (e.g. WGN executives) how much they think

their content is worth. In that case, Dr. Steckel would be correct that those executives

may not know how much various content is worth to buyers. In contrast, the CSOs are

the buyers of the distant signals. Therefore the CSOs should be the respondents to the

survey valuing distant signal programming.

52 See also Connolly Testimony, pp. 18-19. On the point of CSOs as buyers, Dr. Connolly
states: “Moreover, given that the respondents of the Bortz survey are internalizing their
beliefs about subscriber preferences when responding to questions about the relative
value of categories of programming, this aspect of the market is reflected in the Bortz
survey.” In addition, Dr. Connolly quotes Dr. Steven Wildman, who correctly concludes
that “[b]ecause CSOs are the purchasers in the relevant marketplace and subscriber
demands are filtered through them, the CSO survey results must be considered more
primary and as more directly relevant to the determination of appropriate compensation
than the subscriber surveys.”

53 See Steckel Testimony, pp. 40-41.
54 See Steckel Testimony, p. 41.
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2. CSO executives are experts in valuing content

55. Dr. Steckel believes that cable executives would be unable to respond accurately

to the Bortz surveys, because they would give biased answers based on “intuition- and

heuristics-based decision-making processes.”55 In particular, he says that cable

executives cannot be expected to value programming, because they “do not make

decisions about individual programs or the various categories of programming employed

in this proceeding. They make decisions about television stations and cable networks.”56

This argument is incorrect.

56. The idea that cable executives do not think about underlying types of

programming, but only think about networks as a whole, flies in the face of the realities

of the cable television industry. In my own work, I interact with both cable executives

and content providers regularly. Their discussions about what certain networks are worth

– both how cable executives value them and how networks market themselves – are all

about breaking down the value of the underlying content. One particularly salient

example: as cable executives decide what TBS and TNT are worth, they are directly

evaluating the individual value of the sports content, the original content, and the reruns.

When they consider what HBO is worth, they consider “Game of Thrones”, other new

content, and movies. In fact, cable executives change their entire promotional strategy

when “Game of Thrones” premieres on HBO, indicating that they are focused on the

underlying shows, not the network generically. When they decide what to pay for an

RSN, they value the Sports programming separately from the filler programming. Cable

executives do have the expertise and experience to look across their networks and

separately value content along the lines of the Agreed Categories; in fact, this is central to

their day to day jobs.57

55 See Steckel Testimony, pp. 21-22, 28-34.
56 See Steckel Testimony, p. 23.
57 See Written Rebuttal Testimony of Allan Singer, September 15, 2017, p. 11; Written

Rebuttal Testimony of Daniel M. Hartman, September 15, 2017, p. 1-3, 16-18.
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3. Dr. Steckel’s discussion of marginal vs. total values is incorrect

57. Dr. Steckel argues that the Bortz survey captures only the “marginal return” (that

is, the value created by one more minute of programming) of each category, whereas the

marketplace value is captured by the “total return.”58 This is simply incorrect.59

58. In fact, the Bortz survey asks respondents to focus on the non-network

programming on the distant signals they carry, and then asks for the relative value of

each type of programming, not the marginal value of one more minute of the

programming.60 And then it clarifies that respondents should consider how they would

divide up a fixed budget for “all the programming” broadcast on those distant signals. So

this question is not asking how much extra they would spend for one additional minute or

hour of the programming; it is asking how much they would spend for “all” of each

category of programming. Hence this is exactly the right question: it is “marginal” only

in the sense that it takes other, network and cable programming as given, but it then asks

for the total value of the full bucket of minutes of each type of programming broadcast by

the distant signals. In this way, it captures the total value of each category of distant

signals – not just the value of the last minute – while correctly recognizing that these

distant signals are being added to a lineup of other programming.

59. Marketplace behavior for other types of programming (e.g. cable networks)

confirms that the Bortz survey asks the right question. For example, in my experience

working with multiple CSOs, when they negotiate for a given cable network (or bundle

of networks) – from Disney for example – they determine the price they are willing to

pay by starting from a base of the other networks they carry and then asking how much

additional profit they can make by adding the Disney networks, as a whole. And in doing

58 See Steckel Testimony, p. 26 (“any presumed equivalence between resource allocations
and marketplace value rests on total return, not marginal return.”)

59 Previous testimony on this topic directly contradicts Dr. Steckel. See Testimony of
Robert W. Crandall, Ph.D., (JSC Written Direct Statement Ex. 7), pp. 9-14. (“It is this
latter measure of value – the total value as represented by the area under the demand
curves – that is captured by the Bortz survey.”)

60 See Bortz Report, pp. B-5 & B-6, questions 4a and 4b.
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so, they consider the value of the various categories of programming (sports on ESPN,

animation, etc.) that come with the Disney networks, again as a whole. This process,

carried out by each CSO, determines the overall marketplace value of the content across

all CSOs. And it’s exactly the process that the Bortz survey mimics, by asking how much

CSOs would allocate to each category of distant signal programming, in total.

4. CSO management of multiple systems does not invalidate the
Bortz Survey results

60. Dr. Steckel also argues that the fact that many survey respondents manage

multiple cable systems would introduce ambiguity and bias into the survey results.61

However, this concern is without basis. First, it ignores that the Bortz survey asks very

system specific questions about the precise distant signals carried on each system during

the relevant period, so confusion should not be an issue.62 And, even where an executive

was the respondent for more than one system, in the Bortz survey a separate

questionnaire was administered for each system.63 Second, cable executives are generally

responsible for a large and changing number of systems and thus must determine the

value of content on the various systems as part of their day to day job. Hence, Dr.

Steckel is once again asserting that cable executives are not qualified to answer questions

at the heart of their responsibilities, an unreasonable assertion for which he provides no

support.

61 See Steckel Testimony, pp 25-26.
62 See for example, Bortz Report, p. B-3, question 2a. “Industry data indicate that your

system serving (ENTER COMMUNITY LISTED ABOVE; i.e., primary community
from SOA) and nearby communities carried the following broadcast stations from other
cities in 2010”, after which the survey administrator reads off individual distant signal
channels by call letters.

63 Trautman Rebuttal Testimony, p. 43 n.29. In contrast, in the Horowitz survey when an
executive was the respondent for more than one system, “he/she was only asked to
respond to one survey for all the systems with the same channels.” Corrected Testimony
of Howard Horowitz, In re Distribution of Cable Royalty Funds, April 25, 2017
(hereinafter, Horowitz Corrected Testimony), p. 8.

PUBLIC VERSION



Written Rebuttal Testimony of Mark Israel, Ph.D. - 32

5. Analysis of marketplace data corroborates the Bortz surveys

61. Finally, even if one were to accept any of Dr. Steckel’s criticisms, and thus

question the accuracy of survey results, the appropriate next step would be to make sure

those results are corroborated by actual marketplace evidence. Indeed, Dr. Steckel

appears to agree with this approach: He states his preference for the analysis of “market

results” and data on “transactions,” as opposed to surveys.64 In this case, actual market

result and data on transactions corroborate the Bortz survey results. In particular, as

explained above, my regression results (as well as Dr. Crawford’s) and my analysis of

cable network expenditures corroborate the Bortz surveys’ findings. Therefore, even if

one takes Dr. Steckel’s recommendation and relies on actual marketplace data, the Bortz

survey results are simply bolstered.

E. MR. MANSELL’S TESTIMONY ON BEHALF OF PROGRAM SUPPLIERS

MISINTERPRETS THE IMPLICATIONS OF THE RAPIDLY GROWING SOURCES

OF CONTENT

62. Mr. Mansell concludes “that over the past 30 years, the number of live

professional and college team sports games on local over-the-air TV stations has

significantly declined.”65 In support of this opinion, Mr. Mansell offers a limited history

of Sports broadcasting, describing the expansion of Sports programming to cable, the

internet and mobile devices.

63. Mr. Mansell’s analysis is flawed in at least two fundamental ways. First, in his

brief summary of this history of Sports programming, Mr. Mansell skips over the most

relevant point: Even as the sources of supply of Sports content have expanded, its value

(overall and per minute) has remained high. Indeed, Mr. Mansell’s own testimony

shows the continued value and desirability of Sports programming, as he refers to bidding

wars for the Sports programming that has migrated from broadcast networks to RSNs and

64 See Steckel Testimony, p. 39.
65 Corrected Testimony of John Mansell, In re Distribution of Cable Royalty Funds, March

9, 2017 (hereinafter, Mansell Corrected Testimony), p. 4.

PUBLIC VERSION



Written Rebuttal Testimony of Mark Israel, Ph.D. - 33

national broadcasts,66 and he affirmatively demonstrates that Sports programming is

valuable.67

64. Because it ignores the ongoing high value of sports content, Mr. Mansell’s

analysis is ultimately irrelevant. The statistical and survey methodologies used by

myself, Dr. Crawford, and Bortz compute the value of the various categories of

programming given whatever changes have occurred in the marketplace. For example,

my analysis uses data on actual minutes of distant signal content during the relevant

period, as well as data on royalties paid by CSOs during the same period, to estimate how

CSOs valued the broadcasts according to their Agreed Categories. More generally, to the

extent there have been changes in the availability of sports content (or Program Suppler

content) from various sources, the data during the relevant time period speak for

themselves on the effect of the changes. Put simply, the results of the Bortz surveys, my

analysis, and Dr. Crawford’s analysis answer the question of value, reflecting the effect of

all industry trends, whether those discussed by Mr. Mansell or others.68

65. Moreover, available data show that Mr. Mansell’s conclusion is wrong as a matter

of fact, as it pertains to distant signal retransmissions during 2010-13. While Mr.

Mansell may be correct that there has been a gradual migration of Sports programming to

cable channels and other outlets over the past thirty years, for the comparatively shorter

time period between 2004-05 and 2010-13, the relative amount of compensable Sports

programming retransmitted on distant signals actually increased. Below I reproduce as

Table 11 an analysis that I performed above, comparing compensable minutes by

66 See Mansell Corrected Testimony, p. 10.
67 See Mansell Corrected Testimony, p. 36.
68 The Judges reached the same conclusion in the 2004-05 proceeding. See Federal

Register /Vol. 75, No. 180 / Friday, September 17, 2010. Page 57070 n.18. (“Various
arguments are made by some parties concerning whether or not the Judges must consider
or require proof of changed circumstances, separate and apart from the estimates of
relative value presented by the parties. We find, as did the 1998–99 CARP, that changed
circumstances are embedded within the methodologies that provide reliable estimates of
relative valuations and, therefore, have already been accounted for and are subsumed
within the calculus of results. See 1998–99 CARP Report at 16, 31–2.”)
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claimant group in 2004-05 as compared with 2010-13. 69 As this table shows, the

percentage of Sports minutes increased slightly from 4.5 percent in 2004-05 to 5.9

percent in 2010-13. Therefore, at least as it affects distant signal retransmission in the

recent past, Mr. Mansell’s implication that the quantity of Sports programming has

declined is incorrect.

Table 11: Share of Compensable Minutes by Claimant Group Weighted by Subscribers

66. Second, Mr. Mansell’s analysis overlooks the broader implications of the rapidly

evolving media environment, which have had a disproportionately negative impact on the

value of other categories of programming, and in particular Program Suppliers, while the

value of Sports programming has been remained high. Contrary to Mr. Mansell’s

conclusions, the industry recognizes that the category of programming that has primarily

lost value due to the explosion of content is not live Sports but rather Program Supplier

content.70 This has occurred because the relevant period saw the explosion of

Subscription Video On-Demand (SVOD) services like Netflix, Hulu and Amazon, and a

general explosion in available content similar to that offered by Program Suppliers.

69 See Table 5, above.
70 http://variety.com/2016/tv/news/peak-tv-2016-scripted-tv-programs-1201944237/ .

During 2010-13, the number of basic cable original scripted shows more than doubled.
These statistics only account for the number of new shows, and does not account for the
explosion of previously viewed content throughout cable, cable on-demand, and SVOD
services.

2004-2005 2010-2013

Ducey Crawford

Sports 4.5% 5.9%

Program Suppliers 50.1% 33.3%

CTV 15.5% 15.6%

PTV 22.3% 36.3%

Devotional 2.7% 2.3%

Canadian 4.5% 6.6%

Total 100.00% 100.00%

Claimant Group

Source: Crawford Corrected Testimony, April 11, 2017, Figure 12.

Ducey Testimony, June 1, 2009, Exhibit 8.
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Indeed, by the end of 2013, Netflix had more than 30 million U.S. subscribers,71 and by

the third quarter of 2013, Netflix was streaming about 5 billion hours of video globally,

virtually all of it Program Suppliers programming.72 The explosion of content has thus

particularly affected Program Supplier content.73 Indeed, accepted wisdom today is that

the traditional, linear TV model (on which distant signals air) is more dependent on

Sports than ever.74

F. MY REGRESSION ANALYSIS DOES NOT CORROBORATE THE FINDINGS OF

THE HOROWITZ SURVEYS PERFORMED ON BEHALF OF PROGRAM

SUPPLIERS

67. The 2010-13 Horowitz surveys (Horowitz surveys) were developed by Howard

Horowitz with the intention of replicating the “methods and procedures of the Bortz

Survey that was done for the 2005 royalty year” but with certain modifications.75 As one

example, particularly relevant to my regression analysis, Mr. Horowitz adds a new

category to his survey method: “Other sports,” meant to specify non-team sports

programming such as horse racing and figure skating, which is not attributable to Joint

Sports Claimants, but rather is attributable to Program Suppliers.76

71 https://www.nytimes.com/2014/01/23/business/media/growth-of-netflix-subscribers-
surpasses-analysts-expectations.html

72 http://variety.com/2014/digital/news/netflix-to-focus-on-adding-higher-rated-and-
exclusive-titles-cfo-says-1201187028/

73 http://articles.latimes.com/print/2012/sep/30/entertainment/la-et-st-homeland-market-
20121001. Viewership for individual scripted shows had decreased drastically by the
relevant time period.

74 http://variety.com/2013/tv/news/sports-fans-to-spend-more-money-to-watch-favorite-
teams-1200577215/ . “The price of TV broadcast rights for sports in the age of time-
shifted viewing has soared. After all, it’s high-demand content that viewers don’t DVR.
And unlike other video entertainment, it’s not available from Netflix or other Internet
services.” See also http://www.reuters.com/article/us-facelxlok-mlb-idUSKBN1602MY
and https://www.digitaltrends.com/social-media/facebook-and-twitter-are-trying-to-
acquire-rights-to-stream-live-tv-content/ , which show that providers like Facebook and
Twitter are competing to broadcast Sports games, but are not generally interested in
“conventional TV programs.”

75 Horowitz Corrected Testimony, p. 3.
76 See Horowitz Corrected Testimony, p. 5.
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68. My regression results, as well as those of Dr. Crawford corroborate the Bortz

survey results and fail to corroborate the Horowitz survey results. Hence, actual

marketplace evidence supports use of the Bortz survey, not the Horowitz survey, and

rejects Mr. Horowitz’s claim that not including a separate “Other Sports” category

invalidates the Bortz results.

69. Table 11, below, presents a comparison of the results of the Horowitz and Bortz

surveys with the results of my regression analysis and Dr. Crawford’s regression analysis.

As the Table shows, while the Bortz survey matches the regression results well, the

Horowitz surveys fail to match the regression results, particularly for the most important,

high value categories.77 The Bortz surveys, my regression analysis and the Crawford

regression analysis all imply the same rank order for the top 4 categories: Sports,

Program Suppliers, CTV and PTV, in that order. The Horowitz surveys, in contrast, rank

these categories as: Program Suppliers, Sports, PTV and CTV, thus failing to match the

regression results.

70. It is also notable that the Bortz surveys, my regression analysis, and the Crawford

regression analysis all value Sports within roughly 3 percentage points of each other,

while the Horowitz valuation (30.0 percent) is 5 percentage points below the lowest, and

8 percentage points below the highest valuation from the other studies. For Program

Suppliers, the Horowitz surveys (39.0 percent) are 8 percentage points above the highest

of the three analyses, and 12 percentage points above the lowest, whereas Bortz, Israel

and Crawford are within roughly 4 percentage points of each other.

77 For ease of comparison, I present a royalty-weighted average of the Horowitz survey
results. Indeed on a year-by-year basis, some of the Horowitz survey results are even
more extreme than this average. See Horowitz Corrected Testimony, p. 16, Table 3.2.
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Table 12: Comparison of Bortz, Israel, Crawford and Horowitz Results

71. The failure of the Horowitz survey to match actual marketplace evidence, as

reflected in the regression results, is not surprising given the flaws in the Horowitz survey

laid out by Mr. Trautman and Dr. Mathiowetz in their testimony.78 In particular, the

anomalously high value accorded to Program Suppliers in the Horowitz surveys supports

Mr. Trautman’s conclusion that the Horowitz surveys tend to bias respondents to

overvalue Program Suppliers programming.

72. Finally, I note the fact that my regression analysis, as well as Dr. Crawford’s,

correctly allocates the minutes in Mr. Horowitz’s “Other Sports” category into the

appropriate Agreed Categories (including attributing any program that would be included

in Mr. Horowitz’s “Other Sports” category to Program Suppliers), and yet still closely

matches the values found in the Bortz survey, refutes Mr. Horowitz’s claim that the Bortz

78 See Trautman Rebuttal Testimony, pp. 12-28; Mathiowetz Rebuttal Testimony, pp. 15-27.

Israel Crawford Bortz

Horowitz

average

Sports 37.5% 35.1% 38.2% 30.0%

Program Suppliers 26.8% 23.4% 31.0% 39.0%

CTV 22.2% 19.5% 20.6% 12.6%

PTV 13.5% 17.0% 5.1% 13.2%

Devotional 0.0% 0.7% 4.6% 4.7%

Canadian 0.0% 4.2% 0.5% 0.6%

Total 100.0% 100.0% 100.0% 100.0%

Notes: Israel analysis spans 2010-2012;

Crawford analysis spans 2010-2013;

Bortz analysis spans 2010-2013.

Horowitz analysis spans 2010-2013.

Claimant Group

Source: Israel Testimony, December 22, 2016, Table V-2;

Crawford Corrected Testimony, April 11, 2017, Figure 20.

Bortz Testimony, December 22, 2016, Table I-1.

Horowitz Testimony, December 22, 2016, Table 3.2

Implied Share of Royalties
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survey is somehow invalidated by not accounting for the Other Sports minutes

correctly.79

G. DR. GEORGE’S TESTIMONY ON BEHALF OF CANADIAN CLAIMANTS IS

FLAWED, AND A CORRECTED ANALYSIS SHOWS LOWER VALUATIONS FOR

CANADIAN PROGRAMMING

73. Dr. George performs a regression analysis that “shares many features of the

regression model presented by Dr. Joel Waldfogel in the 2004-05 proceeding,” but which

she says is “modified to focus more precisely on the value of Canadian Claimant

programming.”80 She concludes that the value of an additional minute of Canadian

programming is worth roughly $0.089 within the “Canadian region” of cable operators,

and estimates that Canadian Claimants should receive approximately 7.11 percent of the

royalty fund.81

74. Importantly, in reaching her conclusions, Dr. George simultaneously makes two

main modifications to the Waldfogel methodology, without indicating which drives her

results:

 First, for her regression analysis, she limits her sample to those cable systems

which reside in what she calls the “Canadian region.”82 Using this sample, she

estimates an implied share of the royalty fund for Canadian Claimants for those

79 See Horowitz Corrected Testimony, p. 5.
80 Written Direct Statement of Lisa M. George, In re Distribution of Cable Royalty Funds,

December 15, 2016 (hereinafter, George Testimony), p. 1. Dr. George amended her
testimony on March 8, 2017 (hereinafter, George Amended Testimony), and then issued
corrections to both the George Testimony and the George Amended Testimony on May
17, 2017 (hereinafter, George Corrected Amended Testimony and George Corrected
Testimony).

81 George Corrected Amended Testimony, Amended Table 3, p. 6. Dr. George expresses
the value of an additional minute of Canadian programming in thousands, at $88.88 per
1,000 minutes.

82 Dr. George defines the Canadian region to include both systems that are in the “Canadian
Zone” (i.e., the geographic area within which CSOs are permitted to retransmit Canadian
signals under the statutory license) and systems “absorbed into the zone through merger.”
George Corrected Amended Testimony, p. 1.
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cable systems, and then prorates that share to account for cable systems outside

the Canadian region.83

 Second, for her programming data, she only separately categorizes programming

that appears on Canadian distant signals and lumps all other programming into a

single category called “Compensable Minutes on US Distant Signals”.84

75. Dr. George focuses her discussion on her choice to limit her sample to only those

cable systems that are able to carry Canadian signals, but this is not actually what drives

her results. Instead what drives those results for Canadian Claimants is her decision to

lump the vast majority of programming into a single “Compensable Minutes on US

Distant Signals” category. If one instead properly accounts for the specific programming

category into which each minute falls, then even when only considering cable systems in

the Canadian region, one finds a royalty share for Canadian Programming that is in line

with the results of the Bortz surveys. Hence, Dr. George’s higher Canadian share is

driven by only separately counting minutes on Canadian signals (which is the only source

of Canadian minutes), while using a much noisier measure of minutes in other categories.

That is, her results are driven by many important variables on the number of minutes by

each other category, thus subjecting her regression to omitted variable bias, not by

limiting analysis to the “Canadian region.”85

76. In addition to correcting Dr. George’s regression analysis, I have also corrected

her calculation for estimating the share of royalties to conform more closely to Dr.

83 George Corrected Testimony, p. 22.
84 George Corrected Testimony, p. 21.
85 In Appendix C to my testimony, I estimated a model with only two variables concerning

the Agreed Categories: 1) Sports programming and 2) Non-Sports programming. As I
said in my testimony, by focusing on the result of Sports programming, this “model
sensitivity is intended to test whether the value for Sports minutes is sensitive to splitting
out the individual programming categories.” My key conclusion was that my finding of
high Sports value was not affected by this alternative categorization, meaning that it was
robust to such change in categories. Hence this finding was the opposite of Dr. George’s
result, which holds only if the programming categories are collapsed and does not hold in
a more complete model.
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V. TECHNICAL APPENDIX: THE DETAILS OF DR. GEORGE’S
REGRESSION ANALYSIS

1. Table 13, below, compares:

1) Dr. George’s original base regression results

2) Dr. George’s regression, breaking out all Agreed Categories (by using the

measure of minutes from the data used in my regression).86

86 As I only have programming data categorized for 2010-12, this sample excludes the year
2013. Full regression results and implied royalty share calculations for all Agreed
Categories are provided in my underlying documents.
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Table 13: Regression Models Concerning the Canadian Region

2. As column (2) of Table 13 shows, estimating Dr. George’s model with controls

for all programming categories (thus avoiding omitted variable bias)—but still limiting

analysis only to CSOs from the Canadian region—yields an estimate for Canadian

programming of roughly 1.48 percent of the total royalty fund. This result is much

(1) (2)

George Base

Model

(2010-2013)

George Model

with Individual

Programming

Categories

(2010-2012)

Corrected Canadian Royalty Share 3.95% 1.48%

Dr. George's Calculation of Canadian Royalty Share 7.11% 2.25%

Minutes of Canadian Programming 0.371**

(0.148)

Minutes of Commercial TV Programming 1.100***

(0.384)

Minutes of Devotional Programming 0.141

(0.338)

Minutes of Program Suppliers Programming 0.0227

(0.150)

Minutes of Public Broadcasting Programming 1.553***

(0.291)

Minutes of Sports Programming 7.633**

(3.527)

Minutes of Other Programming 1.634***

(0.586)

Minutes of Network Programming 1.132***

(0.429)

Distant Canadian Signals - Wtd. Canadian Minutes (1,000) 88.88***

(32.92)

Distant Canadian Signals - Wtd. Sports Minutes (1,000) 906.8

(774.1)

Distant Canadian Signals - Wtd. Program Supplier Minutes (1,000) -293.8**

(121.0)

Distant Domestic Signals - Wtd. Total Minutes (1,000) 44.09***

(5.294)

Observations 2,198 1,657

R-squared 0.861 0.854

Robust standard errors in parentheses

*** p<0.01, ** p<0.05, * p<0.1
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smaller than Dr. George’s own finding of 7.11 percent for Canadian programming’s

royalty share, and much closer to the Bortz surveys’ estimate of 0.5 percent.

3. As seen in the second column of Table 13, the values on many other categories of

programming are quite different from my base model when restricted to the Canadian

region. This is, however, in no way a refutation of my base results, which correctly

reflect the full set of CSOs. Finding different results when restricting only to a small,

non-randomly selected set of CSOs is not surprising, but is also irrelevant to the question

of the appropriate values, reflecting the full set of CSOs.

VI. TECHNICAL APPENDIX: DR. GRAY’S TABLE 1

4. Table 14, below, compares the results of Dr. Gray’s Table 1 to the results of his

analysis but without the use of his sampling weights. The results for JSC programming

in particular are very similar between the two versions.

Table 14: Comparison of Weighted and Unweighted Gray Table 1 Results

2010 2011 2012 2013 2010 2011 2012 2013

Canadian Claimants 0.5% 1.4% 1.5% 0.8% 3.4% 4.0% 6.3% 5.8%

Commercial Television 11.7% 10.2% 14.6% 14.4% 11.5% 11.0% 12.2% 10.7%

Devotionals 7.8% 12.1% 5.4% 6.9% 5.2% 4.7% 2.3% 2.8%

Program Suppliers 55.4% 54.0% 38.3% 50.7% 45.5% 43.7% 34.2% 37.3%

Public Television 24.5% 22.1% 40.1% 26.9% 34.2% 36.4% 44.9% 43.3%

JSC 0.2% 0.2% 0.1% 0.2% 0.1% 0.1% 0.1% 0.1%

2010 2011 2012 2013 2010 2011 2012 2013

Canadian Claimants 0.5% 1.8% 1.3% 0.8% 3.2% 4.0% 5.9% 5.5%

Commercial Television 12.8% 11.8% 18.5% 14.2% 12.8% 12.5% 14.6% 11.2%

Devotionals 8.2% 11.5% 5.3% 6.4% 5.2% 4.5% 2.3% 3.0%

Program Suppliers 53.5% 52.1% 35.8% 52.1% 43.6% 41.2% 31.5% 36.1%

Public Television 24.4% 22.1% 38.6% 25.8% 34.6% 37.2% 45.3% 43.7%

JSC 0.7% 0.7% 0.5% 0.7% 0.6% 0.6% 0.4% 0.5%

Share of All Retransmissions

Original Gray Table 1 Unweighted Gray Table 1

Source: Gray Corrected Table 1 and Backup Materials

Unweighted Gray Table 1Original Gray Table 1

Share of All Volume
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I. Qualifications	
  

1. I	
  am	
  Professor	
  Emerita,	
  Department	
  of	
  Sociology	
  at	
  the	
  University	
  of	
  

Wisconsin-­‐Milwaukee	
  (UWM).	
  	
  Prior	
  to	
  joining	
  the	
  faculty	
  at	
  UWM	
  in	
  2003,	
  I	
  was	
  

Associate	
  Professor,	
  Joint	
  Program	
  in	
  Survey	
  Methodology,	
  University	
  of	
  Maryland	
  

and	
  University	
  of	
  Michigan.	
  	
  I	
  received	
  a	
  B.S.	
  from	
  the	
  University	
  of	
  Wisconsin	
  and	
  a	
  

M.S.	
  (Biostatistics)	
  and	
  Ph.D.	
  (Sociology)	
  from	
  the	
  University	
  of	
  Michigan.	
  	
  I	
  served	
  

as	
  co-­‐Editor,	
  Public	
  Opinion	
  Quarterly	
  from	
  2008-­‐2012	
  and	
  as	
  President,	
  American	
  

Association	
  for	
  Public	
  Opinion	
  Research	
  (AAPOR)	
  from	
  2007-­‐2008.	
  	
  In	
  2015	
  I	
  was	
  

awarded	
  the	
  AAPOR	
  Award	
  for	
  Exceptional	
  Distinguished	
  Achievement.	
  	
  Between	
  

1998	
  and	
  2004,	
  I	
  was	
  an	
  associate	
  editor	
  of	
  the	
  Journal	
  of	
  Official	
  Statistics	
  and	
  I	
  

have	
  served	
  as	
  a	
  reviewer	
  for	
  numerous	
  other	
  journals	
  and	
  publications.	
  	
  I	
  am	
  an	
  

elected	
  Fellow,	
  American	
  Statistical	
  Association.	
  	
  In	
  recent	
  years	
  I	
  have	
  served	
  as	
  an	
  

advisor	
  to	
  the	
  U.S.	
  Energy	
  Information	
  Agency,	
  the	
  California	
  Health	
  Interview	
  

Survey,	
  and	
  the	
  U.S.	
  Bureau	
  of	
  Labor	
  Statistics,	
  as	
  a	
  member	
  of	
  technical	
  panels	
  of	
  

the	
  National	
  Academy	
  of	
  Sciences	
  as	
  well	
  as	
  a	
  reviewer	
  for	
  the	
  National	
  Science	
  

Foundation	
  and	
  the	
  National	
  Institutes	
  of	
  Health,	
  all	
  with	
  respect	
  to	
  my	
  area	
  of	
  

expertise,	
  survey	
  methodology.	
  	
  I	
  have	
  testified	
  as	
  an	
  expert	
  on	
  survey	
  research	
  

methodology	
  in	
  federal	
  and	
  state	
  court	
  cases.	
  

2. My	
  research	
  focuses	
  on	
  various	
  aspects	
  of	
  survey	
  methodology,	
  including,	
  

but	
  not	
  limited	
  to,	
  the	
  effects	
  of	
  mode	
  and	
  methods	
  of	
  data	
  collection,	
  question	
  and	
  

questionnaire	
  design,	
  response	
  error,	
  and	
  means	
  to	
  assess	
  and	
  reduce	
  various	
  

sources	
  of	
  error	
  in	
  the	
  survey	
  process.	
  	
  I	
  have	
  taught	
  courses	
  on	
  survey	
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methodology,	
  questionnaire	
  design,	
  and	
  advanced	
  statistical	
  methods	
  and	
  have	
  

offered	
  short	
  courses	
  on	
  questionnaire	
  design	
  to	
  various	
  audiences.	
  	
  My	
  curriculum	
  

vitae,	
  which	
  outlines	
  my	
  professional	
  experience	
  as	
  well	
  as	
  my	
  publications,	
  is	
  

included	
  as	
  Appendix	
  A.	
  	
  

II. Introduction	
  and	
  Summary	
  	
  

3. The	
  Joint	
  Sports	
  Claimants	
  (JSC)	
  have	
  asked	
  that	
  I	
  review	
  the	
  2010-­‐13	
  cable	
  

operator	
  surveys	
  conducted	
  by	
  Bortz	
  Media	
  and	
  Sports	
  Group,	
  Inc.	
  (Bortz)	
  and	
  

render	
  my	
  opinion	
  on	
  the	
  methodology	
  used	
  to	
  conduct	
  the	
  surveys.	
  	
  Bortz	
  

describes	
  that	
  methodology	
  in	
  a	
  report	
  entitled	
  “Cable	
  Operator	
  Valuation	
  of	
  Distant	
  

Signal	
  Non-­‐Network	
  Programming:	
  2010-­‐13”	
  (Bortz	
  Report).	
  

4. My	
  review	
  of	
  the	
  Bortz	
  Report	
  leads	
  me	
  to	
  conclude	
  that	
  the	
  2010-­‐13	
  Bortz	
  

Surveys	
  provide	
  a	
  valid	
  and	
  reliable	
  assessment	
  of	
  the	
  relative	
  market	
  value	
  of	
  the	
  

different	
  categories	
  of	
  distant	
  signal	
  programming	
  that	
  cable	
  systems	
  carried	
  during	
  

the	
  years	
  2010-­‐13.	
  	
  

III. Background	
  

5. The	
  Copyright	
  Office	
  has	
  explained	
  that:	
  	
  

Section	
  111	
  of	
  the	
  Copyright	
  Act	
  of	
  1976,	
  title	
  17	
  of	
  the	
  United	
  States	
  
Code,	
  established	
  a	
  compulsory	
  licensing	
  system	
  under	
  which	
  cable	
  
systems	
  may	
  make	
  secondary	
  transmissions	
  of	
  copyrighted	
  works.	
  
The	
  license	
  prescribes	
  various	
  conditions	
  under	
  which	
  cable	
  systems	
  
may	
  obtain	
  a	
  compulsory	
  license	
  to	
  retransmit	
  copyrighted	
  works	
  [on	
  
broadcast	
  television	
  stations],	
  including	
  the	
  filing	
  of	
  statements	
  of	
  
account	
  forms.	
  It	
  also	
  establishes	
  the	
  requirements	
  governing	
  the	
  
form,	
  and	
  content	
  of	
  the	
  filing	
  of	
  these	
  semi-­‐annual	
  statements	
  and	
  
submission	
  of	
  statutory	
  royalty	
  payments	
  	
  
(http://www.copyright.gov/licensing/sec_111.html).	
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Royalties	
  collected	
  from	
  cable	
  system	
  operators	
  are	
  distributed	
  to	
  the	
  copyright	
  

owners	
  of	
  the	
  programs	
  on	
  distant	
  broadcast	
  signals	
  (claimants)	
  via	
  a	
  process	
  

overseen	
  by	
  the	
  Copyright	
  Royalty	
  Judges	
  (CRJs).	
  	
  For	
  the	
  distribution	
  of	
  the	
  2010-­‐

2013	
  cable	
  royalty	
  funds,	
  the	
  agreed	
  categories	
  of	
  claimants	
  are	
  the	
  Canadian	
  

Claimants,	
  Commercial	
  Television	
  Claimants,	
  Devotional	
  Claimants,	
  Joint	
  Sports	
  

Claimants,	
  Music	
  Claimants,	
  National	
  Public	
  Radio,	
  Program	
  Suppliers,	
  and	
  Public	
  

Television	
  Claimants	
  	
  (Notice	
  Of	
  Participant	
  Groups,	
  Commencement	
  Of	
  Voluntary	
  

Negotiation	
  Period	
  (Allocation),	
  And	
  Scheduling	
  Order,	
  Docket	
  No.	
  14-­‐CRB-­‐0010-­‐CD	
  

(2010-­‐13),	
  Nov.	
  25,	
  2015).1	
  

6. Cable	
  system	
  operators	
  retransmit	
  distant	
  broadcast	
  signals	
  in	
  their	
  entirety	
  

under	
  the	
  Section	
  111	
  compulsory	
  license.	
  	
  As	
  a	
  result,	
  it	
  is	
  impossible	
  to	
  directly	
  

observe	
  the	
  market	
  value	
  of	
  any	
  one	
  category	
  of	
  programming	
  on	
  those	
  distant	
  

signals.	
  	
  For	
  example,	
  the	
  distant	
  signal	
  being	
  retransmitted	
  may	
  include	
  sports	
  

programming,	
  syndicated	
  television	
  shows,	
  as	
  well	
  as	
  locally	
  produced	
  shows,	
  all	
  for	
  

a	
  given	
  royalty	
  set	
  by	
  law.	
  	
  	
  

7. As	
  the	
  CRJs	
  have	
  observed:	
  	
  

All	
  parties	
  acknowledge	
  that	
  Congress	
  did	
  not	
  set	
  forth	
  a	
  statutory	
  
standard	
  for	
  cable	
  royalty	
  allocations…[F]or	
  purposes	
  of	
  this	
  
proceeding,	
  the	
  parties	
  are	
  all	
  in	
  agreement	
  that	
  the	
  sole	
  governing	
  

                                                
1	
  The	
  CRJs	
  have	
  observed	
  that	
  the	
  Music	
  Claimants	
  category	
  differs	
  from	
  the	
  others	
  
because	
  it	
  “permeates	
  all	
  other	
  program	
  categories,”	
  and	
  accordingly	
  the	
  CRJs	
  took	
  a	
  
share	
  for	
  Music	
  “off	
  the	
  top”	
  before	
  allocating	
  the	
  royalties	
  among	
  the	
  other	
  
program	
  categories	
  (Federal	
  Register,	
  Vol.	
  75,	
  No.	
  180,	
  p.	
  57075).	
  	
  National	
  Public	
  
Radio	
  also	
  is	
  unique	
  because	
  its	
  claim	
  is	
  not	
  for	
  television	
  programming	
  but	
  rather	
  
is	
  for	
  radio	
  broadcasts.	
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standard	
  is	
  the	
  relative	
  marketplace	
  value	
  of	
  the	
  distant	
  broadcast	
  
signal	
  programming	
  retransmitted	
  by	
  cable	
  systems	
  during	
  2004	
  and	
  
2005	
  (Federal	
  Register,	
  Vol.	
  75,	
  No.	
  180,	
  September	
  17,	
  2010,	
  p.	
  
57065).	
  	
  	
  

Although	
  there	
  are	
  different	
  approaches	
  to	
  determining	
  relative	
  marketplace	
  value,	
  

Bortz	
  has	
  used	
  a	
  constant	
  sum	
  survey	
  of	
  cable	
  operators	
  since	
  1983	
  to	
  determine	
  

the	
  relative	
  value	
  of	
  different	
  categories	
  of	
  distant	
  signal	
  programming	
  

retransmitted	
  by	
  cable	
  systems	
  pursuant	
  to	
  the	
  Section	
  111	
  license.	
  	
  The	
  history	
  of	
  

Bortz’s	
  use	
  of	
  the	
  constant	
  sum	
  methodology	
  is	
  outlined	
  in	
  Appendix	
  A	
  of	
  the	
  Bortz	
  

Report.	
  	
  Several	
  market	
  research	
  and	
  survey	
  experts	
  have	
  offered	
  testimony	
  

concerning	
  the	
  methodology	
  of	
  the	
  Bortz	
  surveys	
  in	
  prior	
  royalty	
  distribution	
  

proceedings.2	
  

8. In	
  their	
  allocation	
  of	
  cable	
  royalty	
  funds	
  for	
  2004-­‐2005,	
  the	
  CRJs	
  found	
  that	
  

“the	
  values	
  of	
  the	
  program	
  categories	
  at	
  issue	
  among	
  these	
  contending	
  claimants	
  are	
  

most	
  reasonably	
  delineated	
  by	
  a	
  range	
  bounded	
  by	
  certain	
  results	
  indicated	
  

primarily	
  by	
  the	
  Bortz	
  constant	
  sum	
  survey	
  .	
  .	
  .	
  .”	
  	
  Federal	
  Register,	
  Vol.	
  75,	
  No.	
  180,	
  

p.	
  57065.	
  	
  Similarly,	
  in	
  Report	
  of	
  the	
  Copyright	
  Arbitration	
  Royalty	
  Panel	
  to	
  the	
  

Librarian	
  of	
  Congress	
  (2003),	
  concerning	
  the	
  distribution	
  of	
  1998	
  and	
  1999	
  cable	
  

royalty	
  funds,	
  the	
  Copyright	
  Royalty	
  Arbitration	
  Panel	
  (CARP)	
  noted:	
  

In	
  conclusion,	
  the	
  Panel	
  accepts	
  the	
  Bortz	
  survey	
  as	
  an	
  extremely	
  
robust	
  (powerfully	
  and	
  reliably	
  predictive)	
  model	
  for	
  determining	
  
relative	
  value	
  for	
  PS,	
  JSC,	
  and	
  NAB-­‐for	
  both	
  the	
  Basic	
  Fund	
  and	
  the	
  

                                                
2	
  I	
  have	
  reviewed	
  the	
  written	
  direct	
  testimony	
  of	
  Gregory	
  Duncan	
  (2004-­‐2005	
  
Proceeding),	
  Joel	
  Axelrod	
  (1990-­‐92	
  Proceeding),	
  Leonard	
  Reid	
  (1989	
  Proceeding),	
  
and	
  Samuel	
  H.	
  Book	
  (1989	
  Proceeding),	
  who	
  supported	
  Bortz,	
  and	
  the	
  written	
  direct	
  
testimony	
  of	
  	
  Alan	
  Rubin	
  (1983,	
  1989,	
  2004-­‐05	
  Proceedings),	
  who	
  criticized	
  Bortz.	
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3.75%	
  Fund.	
  	
  Indeed,	
  for	
  reasons	
  discussed	
  infra,	
  we	
  find	
  that	
  the	
  
Bortz	
  survey	
  is	
  more	
  reliable	
  than	
  any	
  other	
  methodology	
  presented	
  
in	
  this	
  proceeding	
  for	
  determining	
  the	
  relative	
  marketplace	
  value	
  of	
  
these	
  three	
  claimant	
  groups	
  (p.	
  31).	
  	
  

IV. Analysis	
  of	
  the	
  2010-­‐13	
  Bortz	
  Surveys	
  

9. The	
  Federal	
  Judicial	
  Center	
  and	
  National	
  Academy	
  of	
  Sciences	
  have	
  published	
  

“The	
  Reference	
  Guide	
  on	
  Survey	
  Research”	
  (Diamond,	
  2011)—one	
  of	
  the	
  chapters	
  of	
  

the	
  Reference	
  Manual	
  on	
  Scientific	
  Evidence.	
  	
  The	
  purpose	
  of	
  this	
  Reference	
  Guide	
  is	
  

to	
  assist	
  courts	
  in	
  evaluating	
  the	
  quality	
  of	
  a	
  survey.	
  	
  I	
  will	
  use	
  this	
  Reference	
  Guide	
  

as	
  a	
  framework	
  for	
  reviewing	
  the	
  methodology	
  of	
  the	
  2010-­‐13	
  Bortz	
  Surveys3.	
  

A. Purpose	
  and	
  Design	
  of	
  Survey	
  

10. Diamond	
  (2011)	
  begins	
  by	
  focusing	
  on	
  issues	
  related	
  to	
  the	
  purpose	
  and	
  

design	
  of	
  the	
  survey.	
  	
  She	
  poses	
  the	
  following	
  questions:	
  

• Was	
  the	
  survey	
  designed	
  to	
  address	
  relevant	
  questions?	
  
• Was	
  participation	
  in	
  the	
  design,	
  administration,	
  and	
  interpretation	
  of	
  the	
  

survey	
  appropriately	
  controlled	
  to	
  ensure	
  the	
  objectivity	
  of	
  the	
  survey?	
  
• Are	
  the	
  experts	
  who	
  designed,	
  conducted,	
  or	
  analyzed	
  the	
  survey	
  

appropriately	
  skilled	
  and	
  experienced?	
  

11. I	
  believe	
  that	
  the	
  2010-­‐13	
  Bortz	
  surveys	
  are	
  designed	
  to	
  address	
  the	
  relevant	
  

question	
  of	
  interest,	
  specifically,	
  the	
  relative	
  value	
  associated	
  with	
  specific	
  

categories	
  of	
  distant	
  signal	
  programs.	
  	
  The	
  surveys	
  continue	
  (and	
  improve	
  upon)	
  

previous	
  surveys	
  conducted	
  by	
  Bortz	
  and	
  relied	
  on	
  by	
  the	
  CRJs	
  and	
  their	
  

predecessors	
  in	
  rendering	
  decisions	
  concerning	
  copyright	
  royalty	
  distributions.	
  	
  The	
  
                                                
3	
  I	
  note	
  that	
  not	
  all	
  of	
  the	
  questions	
  posed	
  in	
  the	
  Reference	
  Guide	
  are	
  relevant	
  to	
  the	
  
design	
  and	
  administration	
  of	
  the	
  Bortz	
  surveys;	
  only	
  those	
  questions	
  identified	
  by	
  
Diamond	
  (2011)	
  that	
  are	
  relevant	
  to	
  the	
  present	
  discussion	
  are	
  included	
  in	
  my	
  
opinion.	
  

PUBLIC VERSION



	
  

	
  
	
  
	
  
	
  

- 6 -	
  

fact	
  that	
  previous	
  versions	
  of	
  a	
  similar	
  questionnaire	
  and	
  approach	
  were	
  used	
  by	
  

the	
  CRJs	
  in	
  their	
  royalty	
  distributions	
  supports	
  both	
  the	
  validity	
  and	
  the	
  relevance	
  of	
  

the	
  methodology	
  and,	
  specifically,	
  Question	
  4	
  concerning	
  relative	
  program	
  values.	
  	
  

12. The	
  questions	
  used	
  in	
  the	
  2010-­‐13	
  Bortz	
  Surveys	
  are	
  clear	
  and	
  objective	
  and	
  

relevant	
  to	
  the	
  issue	
  at	
  hand.	
  	
  Interviewers	
  and	
  respondents	
  were	
  blinded	
  to	
  the	
  use	
  

of	
  the	
  data,	
  reducing	
  bias	
  that	
  may	
  be	
  related	
  to	
  knowledge	
  of	
  the	
  survey	
  sponsor	
  or	
  

related	
  to	
  the	
  use	
  of	
  the	
  data.	
  

13. For	
  over	
  thirty	
  years,	
  Bortz	
  has	
  been	
  engaged	
  in	
  the	
  design	
  and	
  analysis	
  of	
  

surveys	
  presented	
  to	
  the	
  CRJs	
  and	
  their	
  predecessors.	
  	
  In	
  addition,	
  the	
  data	
  

collection	
  organization	
  retained	
  by	
  Bortz,	
  THA	
  Research,	
  provides	
  market	
  research	
  

to	
  the	
  cable	
  and	
  television	
  industry	
  and	
  has	
  extensive	
  research	
  experience	
  

interviewing	
  executives.	
  	
  In	
  my	
  opinion,	
  both	
  the	
  designers	
  of	
  the	
  survey	
  and	
  the	
  

members	
  of	
  the	
  data	
  collection	
  organization	
  are	
  appropriately	
  skilled	
  and	
  

experienced.	
  	
  

B. Population	
  Definition	
  and	
  Sampling	
  

14. Diamond	
  continues	
  in	
  her	
  outline,	
  focusing	
  on	
  issues	
  related	
  to	
  population	
  

definitions	
  and	
  sampling	
  with	
  the	
  following	
  three	
  questions:	
  

• Was	
  an	
  appropriate	
  universe	
  or	
  population	
  identified?	
  
• Did	
  the	
  sampling	
  frame	
  approximate	
  the	
  population?	
  
• Does	
  the	
  sample	
  approximate	
  the	
  relevant	
  characteristics	
  of	
  the	
  

population?	
  

15. The	
  focus	
  of	
  the	
  2010-­‐13	
  Bortz	
  Surveys	
  was	
  “Form	
  3”	
  cable	
  systems.	
  	
  Form	
  3	
  

operators	
  are	
  those	
  cable	
  systems	
  that	
  had	
  at	
  least	
  $527,600	
  in	
  semi-­‐annual	
  “gross	
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receipts”	
  from	
  retransmissions	
  (see	
  Bortz	
  Report,	
  p.	
  10).	
  	
  Although	
  focusing	
  on	
  

“Form	
  3”	
  cable	
  systems	
  excludes	
  Form	
  1	
  and	
  2	
  systems,	
  as	
  noted	
  by	
  Bortz,	
  Form	
  3	
  

systems	
  account	
  for	
  more	
  than	
  98	
  percent	
  of	
  total	
  royalty	
  payments,	
  according	
  to	
  

the	
  Cable	
  Data	
  Corporation.4	
  	
  With	
  coverage	
  of	
  over	
  98%	
  of	
  the	
  royalty	
  payment	
  

universe,	
  “Form	
  3”	
  systems	
  are	
  the	
  appropriate	
  population	
  elements	
  on	
  which	
  to	
  

focus.	
  

16. The	
  sampling	
  frame	
  –that	
  is,	
  the	
  universe	
  of	
  interest	
  –was	
  comprised	
  of	
  

statements	
  of	
  account	
  filed	
  by	
  cable	
  systems	
  with	
  the	
  Copyright	
  Office	
  for	
  the	
  first	
  

accounting	
  period	
  of	
  each	
  survey	
  year	
  (Bortz	
  Report,	
  p.	
  11).	
  	
  This	
  set	
  of	
  records	
  used	
  

as	
  the	
  sampling	
  frame	
  for	
  the	
  survey	
  mirrors	
  the	
  population	
  of	
  interest.	
  

17. The	
  cable	
  operator	
  survey	
  utilized	
  a	
  stratified	
  random	
  sample	
  of	
  “Form	
  3”	
  

cable	
  system	
  operators.	
  	
  Copyright	
  royalty	
  payments	
  were	
  used	
  as	
  the	
  classification	
  

variable	
  for	
  stratification	
  of	
  the	
  sample.	
  	
  Specifically,	
  for	
  each	
  year	
  2010-­‐2013,	
  the	
  

cable	
  systems	
  were	
  divided	
  into	
  four	
  strata,	
  based	
  on	
  royalty	
  class.	
  The	
  use	
  of	
  a	
  

stratified	
  sample	
  results	
  in	
  an	
  efficient	
  sample	
  that	
  assures	
  that	
  the	
  resulting	
  sample	
  

mirrors	
  the	
  population	
  of	
  interest	
  (as	
  compared	
  to	
  a	
  simple	
  random	
  sample).	
  	
  In	
  

addition,	
  a	
  stratified	
  sample	
  leads	
  to	
  more	
  efficient	
  standard	
  errors	
  (margins	
  of	
  

error)	
  around	
  the	
  resulting	
  estimates	
  (once	
  again,	
  in	
  comparison	
  to	
  a	
  simple	
  

random	
  sample).	
  	
  	
  

                                                
4	
  Bortz	
  also	
  notes	
  that	
  it	
  would	
  not	
  be	
  feasible	
  to	
  include	
  Form	
  1	
  and	
  2	
  systems	
  in	
  
the	
  survey	
  because	
  they	
  file	
  simpler	
  accounting	
  statements	
  that	
  do	
  not	
  specifically	
  
identify	
  the	
  distant	
  signals	
  carried	
  on	
  those	
  systems	
  (see	
  Bortz,	
  p.	
  10).	
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18. As	
  outlined	
  by	
  Bortz	
  (pp.	
  11-­‐12),	
  the	
  sample	
  for	
  each	
  of	
  the	
  four	
  years,	
  2010-­‐

2013,	
  consisted	
  of	
  four	
  strata	
  with	
  disproportionate	
  sampling	
  so	
  as	
  to	
  most	
  

efficiently	
  maximize	
  representation	
  of	
  those	
  cable	
  system	
  operators	
  who	
  account	
  

for	
  the	
  largest	
  royalty	
  payments.	
  	
  In	
  my	
  opinion,	
  the	
  resulting	
  sample	
  fully	
  reflects	
  

the	
  population	
  of	
  interest.	
  	
  	
  

C. Survey	
  Implementation	
  

19. Diamond	
  (2011)	
  follows	
  the	
  questions	
  concerning	
  the	
  sample	
  design	
  with	
  

ones	
  that	
  address	
  implementation:	
  

• What	
  is	
  the	
  evidence	
  that	
  nonresponse	
  did	
  not	
  bias	
  the	
  results	
  of	
  the	
  
survey?	
  

• What	
  procedures	
  were	
  used	
  to	
  reduce	
  the	
  likelihood	
  of	
  a	
  biased	
  
sample?	
  

• What	
  precautions	
  were	
  taken	
  to	
  ensure	
  that	
  only	
  qualified	
  	
  	
  
respondents	
  were	
  included	
  in	
  the	
  survey?	
  

20. The	
  survey	
  of	
  cable	
  systems	
  operators	
  was	
  conducted	
  as	
  a	
  telephone	
  

interview	
  with	
  the	
  person	
  most	
  responsible	
  for	
  programming	
  decisions	
  serving	
  as	
  

the	
  respondent.	
  	
  Overall,	
  the	
  survey	
  achieved	
  high	
  response	
  rates,	
  ranging	
  from	
  

51.8%	
  to	
  56.6%	
  for	
  the	
  four	
  years.	
  	
  These	
  are	
  considered	
  high	
  response	
  rates;	
  it	
  is	
  

not	
  uncommon	
  for	
  high	
  quality	
  telephone	
  surveys	
  conducted	
  by	
  organizations	
  such	
  

as	
  the	
  Pew	
  Research	
  Center	
  to	
  achieve	
  response	
  rates	
  in	
  only	
  the	
  10%	
  to	
  20%	
  range.	
  	
  	
  

21. The	
  number	
  of	
  completed	
  interviews	
  per	
  year	
  ranged	
  from	
  160	
  to	
  170	
  and	
  

represents	
  between	
  28	
  and	
  40	
  percent	
  of	
  royalties	
  paid	
  for	
  the	
  respective	
  years	
  

(Bortz	
  Report,	
  p.	
  21).	
  	
  The	
  number	
  of	
  completed	
  interviews	
  provides	
  a	
  reliable	
  base	
  

for	
  estimation	
  for	
  each	
  of	
  the	
  years.	
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22. Nonresponse	
  bias	
  is	
  a	
  function	
  of	
  both	
  the	
  nonresponse	
  rate	
  as	
  well	
  as	
  the	
  

difference	
  between	
  respondents	
  and	
  nonrespondents	
  on	
  the	
  key	
  statistic	
  of	
  interest,	
  

in	
  this	
  case,	
  relative	
  program	
  valuation.	
  	
  As	
  noted	
  above,	
  the	
  high	
  rate	
  of	
  response	
  is	
  

impressive	
  for	
  a	
  telephone	
  survey.	
  	
  In	
  addition,	
  high	
  response	
  rates	
  were	
  achieved	
  

consistently	
  across	
  each	
  of	
  the	
  strata,	
  thereby	
  reducing	
  concerns	
  related	
  to	
  

differential	
  nonresponse	
  (see	
  Bortz	
  Report,	
  Table	
  II-­‐1,	
  p.	
  13).	
  	
  	
  

23. The	
  use	
  of	
  a	
  probability	
  based,	
  stratified	
  sample,	
  drawn	
  from	
  the	
  universe	
  of	
  

all	
  Form	
  3	
  cable	
  system	
  operators,	
  ensures	
  that	
  the	
  sample	
  was	
  not	
  biased.	
  	
  

24. The	
  interviewers	
  used	
  for	
  the	
  study	
  had	
  at	
  least	
  5	
  years	
  of	
  experience	
  

interviewing	
  executives.	
  	
  Interviewers	
  were	
  trained	
  to	
  request	
  to	
  speak	
  to	
  the	
  

individual	
  initially	
  identified	
  as	
  responsible	
  for	
  programming	
  decisions	
  from	
  

industry	
  sources	
  and	
  to	
  confirm	
  that	
  he	
  or	
  she	
  was	
  the	
  person	
  “most	
  responsible	
  for	
  

programming	
  carriage	
  decisions”	
  (Bortz	
  Report,	
  p.	
  22).	
  	
  If	
  the	
  individual	
  was	
  not	
  the	
  

appropriate	
  person,	
  he	
  or	
  she	
  was	
  asked	
  to	
  identify	
  that	
  person;	
  the	
  eventual	
  

respondent	
  did	
  confirm	
  his	
  or	
  her	
  responsibility	
  for	
  the	
  programming	
  carriage	
  

decisions.	
  	
  Table	
  II-­‐4	
  (p.	
  23)	
  of	
  the	
  Bortz	
  report	
  lists	
  the	
  job	
  titles	
  of	
  the	
  respondents	
  

for	
  each	
  of	
  the	
  four	
  years.	
  	
  These	
  procedures	
  ensured	
  that	
  only	
  qualified	
  

respondents	
  were	
  included	
  in	
  the	
  survey.	
  

25. With	
  respect	
  to	
  the	
  sample	
  design	
  and	
  implementation,	
  it	
  is	
  my	
  opinion	
  that	
  

the	
  survey	
  of	
  cable	
  system	
  operators	
  conducted	
  by	
  Bortz	
  meets	
  or	
  exceeds	
  current	
  

industry	
  standards.	
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D. The	
  Survey	
  Instrument	
  

26. Turning	
  to	
  the	
  survey	
  instrument,	
  Diamond	
  (2011)	
  identifies	
  the	
  following	
  as	
  

key	
  issues	
  relevant5	
  to	
  the	
  Bortz	
  survey:	
  

• Were	
  questions	
  on	
  the	
  survey	
  framed	
  to	
  be	
  clear,	
  precise,	
  and	
  
unbiased?	
  

• Did	
  the	
  survey	
  use	
  open-­‐ended	
  or	
  closed-­‐ended	
  questions?	
  
• If	
  probes	
  were	
  used	
  to	
  clarify	
  ambiguous	
  or	
  incomplete	
  answers,	
  what	
  

steps	
  were	
  taken	
  to	
  ensure	
  that	
  the	
  probes	
  were	
  not	
  leading	
  and	
  were	
  
administered	
  in	
  a	
  consistent	
  fashion?	
  

• What	
  approach	
  was	
  used	
  to	
  avoid	
  or	
  measure	
  potential	
  order	
  or	
  
context	
  effects?	
  

27. For	
  the	
  2010-­‐2013	
  cable	
  operator	
  survey,	
  Bortz	
  made	
  significant	
  changes	
  in	
  

the	
  design	
  of	
  the	
  questionnaire,	
  in	
  response,	
  in	
  part,	
  to	
  comments	
  offered	
  by	
  the	
  

CRJs	
  during	
  the	
  2004-­‐2005	
  hearings	
  (Federal	
  Register,	
  2010,	
  p.	
  57063).	
  	
  These	
  

changes	
  resulted	
  in	
  new	
  introductory	
  questions,	
  an	
  improved	
  wording	
  of	
  the	
  key	
  

question	
  of	
  interest	
  concerning	
  relative	
  values	
  among	
  program	
  categories,	
  a	
  new	
  

protocol	
  used	
  for	
  interviewing	
  cable	
  system	
  operators	
  of	
  WGN	
  programs,	
  and	
  a	
  new	
  

protocol	
  for	
  surveying	
  operators	
  carrying	
  a	
  large	
  number	
  of	
  distant	
  signals.	
  	
  Each	
  of	
  

these	
  changes	
  (outlined	
  in	
  detail	
  below),	
  in	
  my	
  opinion,	
  improved	
  the	
  survey	
  

instruments	
  and	
  resulted	
  in	
  questions	
  that	
  were	
  clear,	
  precise,	
  and	
  unbiased.	
  

28. In	
  previous	
  cable	
  system	
  operator	
  surveys,	
  the	
  initial	
  questions	
  in	
  the	
  survey	
  

asked	
  about	
  the	
  popularity	
  of	
  specific	
  programming	
  and	
  the	
  use	
  of	
  distant	
  signal	
  

                                                
5	
  I	
  did	
  not	
  include	
  the	
  following	
  items	
  identified	
  by	
  Diamond	
  (2011),	
  since	
  I	
  did	
  not	
  
find	
  them	
  relevant	
  to	
  the	
  Bortz	
  survey:	
  	
  (1)	
  “Were	
  some	
  respondents	
  likely	
  to	
  have	
  
no	
  opinion?	
  	
  If	
  so,	
  what	
  steps	
  were	
  taken	
  to	
  reduce	
  guessing?”;	
  and	
  (2)	
  “If	
  the	
  survey	
  
was	
  designed	
  to	
  test	
  a	
  causal	
  proposition,	
  did	
  the	
  survey	
  include	
  an	
  appropriate	
  
control	
  group	
  or	
  questions.”	
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programming	
  in	
  advertising.	
  	
  Neither	
  of	
  these	
  topics	
  is	
  necessarily	
  a	
  good	
  primer	
  for	
  

the	
  key	
  question	
  of	
  interest,	
  specifically	
  the	
  relative	
  value	
  of	
  program	
  categories	
  

included	
  in	
  distant	
  signals.	
  

29. In	
  response	
  to	
  the	
  CRJs’	
  comments	
  (Federal	
  Register,	
  2010,	
  p.	
  57063),	
  Bortz	
  

modified	
  the	
  introductory	
  questions	
  for	
  its	
  2010-­‐2013	
  surveys.	
  	
  The	
  introductory	
  

questions	
  begin	
  by	
  reviewing	
  the	
  specific	
  distant	
  signals	
  carried	
  by	
  the	
  system,	
  and	
  

then	
  asked	
  the	
  respondent	
  to	
  rank	
  the	
  importance	
  of	
  the	
  relevant	
  programming	
  

categories	
  (that	
  is,	
  the	
  subset	
  of	
  categories	
  actually	
  transmitted	
  by	
  the	
  system6)	
  and	
  

to	
  rank	
  the	
  hypothetical	
  costs	
  associated	
  with	
  obtaining	
  each	
  category	
  of	
  programs.	
  	
  

These	
  questions	
  serve	
  as	
  useful	
  primers	
  for	
  the	
  respondent,	
  discussing	
  the	
  program	
  

categories	
  that	
  are	
  of	
  interest	
  for	
  the	
  key	
  question,	
  that	
  is,	
  the	
  relative	
  value	
  

question	
  (Question	
  4	
  in	
  the	
  survey).	
  

30. The	
  key	
  question	
  concerning	
  relative	
  value	
  of	
  programming	
  categories	
  was	
  

also	
  modified	
  for	
  the	
  2010-­‐2013	
  surveys	
  in	
  light	
  of	
  the	
  opinions	
  offered	
  by	
  the	
  CRJs	
  

in	
  2004-­‐2005.	
  	
  Previous	
  wording	
  for	
  the	
  relative	
  value	
  question	
  requested	
  that	
  the	
  

respondent	
  value	
  the	
  program	
  categories	
  with	
  respect	
  to	
  “attracting	
  and	
  retaining	
  

subscribers.”	
  	
  While	
  this	
  may	
  be	
  an	
  important	
  aspect	
  for	
  programming	
  decisions,	
  the	
  

CRJs	
  in	
  rendering	
  their	
  opinion	
  for	
  the	
  2004-­‐2005	
  royalty	
  distribution	
  opined	
  that	
  

other	
  factors	
  may	
  also	
  contribute	
  to	
  value	
  placed	
  on	
  programming	
  categories.	
  	
  In	
  

                                                
6	
  The	
  categories	
  included	
  movies;	
  live	
  professional	
  and	
  college	
  team	
  sports;	
  
syndicated	
  shows,	
  series,	
  and	
  specials;	
  news	
  and	
  other	
  station-­‐produced	
  programs;	
  
PBS	
  and	
  all	
  other	
  programming	
  broadcast	
  by	
  noncommercial	
  stations;	
  devotional	
  
programs;	
  and	
  all	
  programming	
  broadcast	
  by	
  Canadian	
  stations.	
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response	
  to	
  that	
  concern,	
  the	
  revised	
  wording	
  for	
  the	
  2010-­‐2013	
  survey	
  simply	
  asks	
  

the	
  respondent	
  to	
  “estimate	
  the	
  relative	
  value	
  to	
  your	
  cable	
  system	
  of	
  each	
  category	
  

of	
  programming	
  actually	
  broadcast	
  by	
  the	
  stations	
  .	
  .	
  .”	
  	
  The	
  revised	
  wording	
  allows	
  

the	
  respondent	
  to	
  consider	
  all	
  aspects	
  of	
  a	
  program’s	
  value.	
  	
  	
  	
  

31. The	
  methodology	
  used	
  for	
  the	
  key	
  question	
  is	
  a	
  constant	
  sum	
  methodology,	
  a	
  

type	
  of	
  open-­‐ended	
  question.	
  	
  	
  A	
  constant	
  sum	
  question	
  asks	
  the	
  respondent	
  to	
  

divide	
  their	
  “sum”	
  (e.g.,	
  dollar	
  budget	
  or	
  100%)	
  across	
  a	
  fixed	
  number	
  of	
  categories.	
  	
  

An	
  advantage	
  of	
  the	
  constant	
  sum	
  methodology	
  over	
  other	
  question	
  formats	
  –	
  most	
  

specifically	
  importance	
  scales	
  –	
  is	
  that	
  it	
  forces	
  the	
  respondent	
  to	
  think	
  carefully	
  

about	
  their	
  choices	
  and	
  to	
  order	
  their	
  relative	
  preferences7.	
  	
  	
  

32. The	
  constant	
  sum	
  methodology	
  has	
  been	
  used	
  to	
  determine	
  the	
  comparative	
  

value	
  of	
  distant	
  signal	
  non-­‐network	
  programming	
  by	
  Bortz	
  since	
  1983.	
  	
  	
  

33. Although	
  the	
  constant	
  sum	
  methodology	
  can	
  be	
  burdensome	
  to	
  respondents	
  

if	
  the	
  number	
  of	
  categories	
  is	
  extensive,	
  the	
  present	
  application	
  limits	
  the	
  

respondent	
  to	
  seven	
  or	
  fewer	
  categories	
  for	
  the	
  allocation	
  of	
  the	
  100%.	
  	
  This	
  is	
  a	
  

reasonable	
  task	
  for	
  the	
  respondents	
  to	
  undertake	
  and,	
  in	
  my	
  opinion,	
  the	
  constant	
  

sum	
  methodology	
  is	
  an	
  appropriate	
  methodology	
  when	
  asking	
  respondents	
  to	
  

determine	
  relative	
  value	
  of	
  various	
  attributes,	
  or	
  in	
  this	
  case,	
  specific	
  categories	
  of	
  

programming.	
  	
  	
  

                                                
7	
  In	
  contrast,	
  respondents	
  facing	
  a	
  rating	
  scale	
  can	
  rank	
  all	
  program	
  categories	
  
equally	
  important.	
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34. The	
  constant	
  sum	
  methodology	
  is	
  a	
  well-­‐established	
  market	
  research	
  tool.	
  	
  

Support	
  for	
  the	
  use	
  of	
  constant	
  sum	
  methodology	
  has	
  been	
  offered	
  in	
  previous	
  

proceedings	
  by	
  a	
  number	
  of	
  experts.	
  	
  For	
  example,	
  Dr.	
  Samuel	
  Book	
  noted:	
  

The	
  constant	
  sum	
  method	
  utilized	
  in	
  the	
  Bortz	
  study	
  is	
  appropriate	
  
for	
  the	
  purpose	
  of	
  assessing	
  how	
  cable	
  operators	
  would	
  have	
  
allocated	
  programming	
  budgets	
  among	
  distant	
  signal	
  non-­‐network	
  
programming	
  categories.	
  	
  In	
  fact,	
  I	
  do	
  not	
  believe	
  there	
  would	
  have	
  
been	
  any	
  better	
  way	
  of	
  determining	
  how	
  cable	
  operators	
  would	
  have	
  
allocated	
  their	
  programming	
  budgets.	
  	
  Constant	
  sum	
  surveys	
  are	
  often	
  
used	
  in	
  cable	
  industry	
  market	
  research,	
  and	
  they	
  are	
  relied	
  upon	
  in	
  
the	
  cable	
  industry,	
  especially	
  in	
  research	
  situations	
  where	
  respondent	
  
trade-­‐offs	
  must	
  be	
  considered.	
  	
  See	
  Written	
  Direct	
  Testimony	
  of	
  
Samuel	
  H.	
  Book	
  (1989	
  Proceeding)	
  (JSC	
  Ex.	
  3	
  at	
  2).	
  

35. Others	
  have	
  concurred	
  with	
  Dr.	
  Book’s	
  assessment;	
  Dr.	
  Leonard	
  Reid	
  stated	
  

that	
  the	
  “constant	
  sum	
  technique,	
  such	
  as	
  that	
  employed	
  in	
  the	
  1989	
  JSC	
  survey,	
  is	
  a	
  

valid	
  and	
  well-­‐accepted	
  research	
  tool.”	
  	
  See	
  Written	
  Direct	
  Testimony	
  of	
  	
  Leonard	
  

Reid	
  (1989	
  Proceeding)	
  (JSC	
  Ex.	
  14	
  at	
  3).	
  	
  Dr.	
  Joel	
  Axelrod	
  indicated	
  that	
  “the	
  

constant	
  sum	
  technique	
  is	
  widely	
  used	
  and	
  its	
  predictive	
  validity	
  for	
  purchase	
  

behavior	
  has	
  been	
  amply	
  documented	
  in	
  my	
  published	
  research	
  as	
  well	
  as	
  research	
  

reported	
  by	
  Haley	
  and	
  Case.”	
  	
  See	
  Written	
  Direct	
  Testimony	
  of	
  Joel	
  Axelrod	
  	
  (1990-­‐

92	
  Proceeding)	
  (JSC	
  Ex.	
  2	
  at	
  3).	
  	
  As	
  noted	
  by	
  Dr.	
  Robert	
  Crandall,	
  “the	
  constant	
  sum	
  

survey	
  is	
  the	
  best	
  tool	
  to	
  answer	
  the	
  question	
  presented	
  in	
  this	
  proceeding.”	
  	
  See	
  

Written	
  Direct	
  Testimony	
  of	
  Robert	
  Crandall	
  (2004-­‐2005	
  Proceeding)	
  (JSC	
  Ex.	
  4	
  at	
  

7).	
  	
  

36. One	
  of	
  the	
  advantages	
  of	
  using	
  interviewers	
  for	
  data	
  collection	
  (as	
  compared	
  

to	
  web-­‐based	
  or	
  mail	
  surveys)	
  is	
  that	
  interviewers	
  can	
  assist	
  respondents	
  for	
  whom	
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the	
  task	
  may	
  be	
  difficult.	
  	
  The	
  interviewer	
  instructions	
  for	
  Question	
  4	
  included	
  the	
  

requirement	
  that	
  the	
  interviewer	
  prompt	
  respondents	
  if	
  the	
  valuations	
  across	
  the	
  

relevant	
  categories	
  did	
  not	
  sum	
  to	
  100%.	
  

37. In	
  addition,	
  once	
  the	
  respondent	
  completed	
  the	
  valuation	
  question,	
  the	
  

interviewer	
  reviewed	
  the	
  estimates	
  with	
  the	
  respondent	
  and	
  queried	
  them	
  as	
  to	
  

whether	
  or	
  not	
  there	
  were	
  any	
  changes	
  to	
  be	
  made.	
  	
  In	
  doing	
  so,	
  the	
  respondent	
  has	
  

the	
  opportunity	
  to	
  further	
  consider	
  his	
  or	
  her	
  responses,	
  an	
  approach	
  that	
  ensures	
  

for	
  high	
  quality	
  of	
  the	
  resulting	
  estimates.	
  	
  	
  

38. As	
  a	
  means	
  to	
  reduce	
  potential	
  order	
  or	
  context	
  effects	
  related	
  to	
  the	
  relative	
  

values	
  assigned	
  to	
  the	
  various	
  program	
  categories,	
  the	
  presentation	
  order	
  of	
  the	
  

program	
  categories	
  was	
  rotated	
  across	
  respondents.	
  	
  That	
  is,	
  for	
  some	
  respondents,	
  

the	
  first	
  category	
  for	
  which	
  a	
  valuation	
  was	
  requested	
  may	
  have	
  been	
  “movies”	
  but	
  

“movies”	
  was	
  not	
  consistently	
  presented	
  as	
  the	
  first	
  category.	
  	
  	
  

39. The	
  retransmission	
  of	
  WGN	
  programming	
  presents	
  a	
  challenge	
  with	
  respect	
  

to	
  valuations,	
  since	
  WGN	
  retransmissions	
  include	
  both	
  compensable	
  and	
  non-­‐

compensable	
  programs.	
  	
  In	
  their	
  2004-­‐2005	
  distribution	
  decision	
  the	
  CRJs	
  

commented	
  on	
  this	
  issue	
  (see	
  Federal	
  Register,	
  2010,	
  p.	
  57067).	
  	
  To	
  address	
  the	
  

issue	
  of	
  non-­‐compensable	
  programming	
  on	
  WGN,	
  for	
  the	
  2010-­‐2013	
  surveys,	
  cable	
  

system	
  operators	
  who	
  carried	
  only	
  WGN	
  as	
  their	
  distant	
  signal	
  were	
  provided	
  a	
  

WGN	
  programming	
  summary	
  identifying	
  the	
  compensable	
  programing	
  broadcast	
  in	
  

the	
  relevant	
  year.	
  	
  These	
  cable	
  system	
  operators	
  were	
  instructed	
  to	
  respond	
  to	
  the	
  

survey	
  only	
  with	
  respect	
  to	
  these	
  specific	
  compensable	
  programs.	
  	
  This	
  change	
  is	
  an	
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important	
  clarification	
  for	
  those	
  operators	
  for	
  whom	
  WGN	
  is	
  the	
  only	
  distant	
  signal	
  

purchased.8	
  

40. Changes	
  in	
  interviewing	
  protocol	
  were	
  also	
  adopted	
  for	
  those	
  cable	
  system	
  

operators	
  with	
  a	
  large	
  number	
  of	
  distant	
  signals.	
  	
  The	
  consolidation	
  of	
  cable	
  systems	
  

(with	
  respect	
  to	
  copyright	
  reporting	
  purposes)	
  has	
  led	
  to	
  an	
  increased	
  number	
  of	
  

cable	
  systems	
  carrying	
  nine	
  or	
  more	
  distant	
  signals.	
  	
  An	
  analysis	
  conducted	
  by	
  Bortz	
  

of	
  systems	
  with	
  more	
  than	
  eight	
  distant	
  signals	
  found	
  that	
  more	
  than	
  93	
  percent	
  of	
  

the	
  signals	
  that	
  ranked	
  ninth	
  or	
  lower	
  in	
  distant	
  reach	
  were	
  carried	
  as	
  distant	
  

signals	
  to	
  fewer	
  than	
  5	
  percent	
  of	
  the	
  system’s	
  subscribers,	
  and	
  those	
  signals	
  

accounted	
  for	
  less	
  than	
  1	
  percent	
  of	
  royalty	
  fees	
  generated	
  by	
  all	
  Form	
  3	
  systems	
  

that	
  carried	
  any	
  U.S.	
  commercial	
  distant	
  signals	
  over	
  the	
  2010-­‐13	
  period	
  (see	
  Bortz	
  

Report,	
  p.	
  35).	
  	
  As	
  a	
  result	
  of	
  this	
  limited	
  reach,	
  cable	
  system	
  operators	
  that	
  carried	
  

nine	
  or	
  more	
  distant	
  signals	
  were	
  asked	
  about	
  only	
  the	
  eight	
  most	
  widely	
  carried	
  

distant	
  signals	
  on	
  the	
  system.	
  	
  In	
  my	
  opinion,	
  reducing	
  the	
  burden	
  in	
  this	
  way	
  for	
  

large	
  cable	
  system	
  operators	
  would	
  most	
  likely	
  improve	
  the	
  quality	
  of	
  the	
  reported	
  

data	
  with	
  little	
  to	
  no	
  resulting	
  bias	
  in	
  the	
  resulting	
  estimates.	
  

E. Data	
  Collection	
  and	
  Processing	
  

41. Diamond	
  (2011)	
  also	
  offers	
  guiding	
  questions	
  with	
  respect	
  to	
  mode	
  of	
  data	
  

collection	
  and	
  the	
  use	
  of	
  interviewers:	
  

• What	
  limitations	
  are	
  associated	
  with	
  the	
  mode	
  of	
  data	
  collection	
  used	
  
in	
  the	
  survey?	
  

                                                
8	
  Note	
  that	
  this	
  change	
  has	
  no	
  impact	
  on	
  those	
  cable	
  systems	
  for	
  whom	
  WGN	
  is	
  one	
  
of	
  several	
  distant	
  signals	
  purchased.	
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• Were	
  interviewers	
  appropriately	
  selected	
  and	
  trained?	
  
• Did	
  the	
  interviewers	
  know	
  about	
  the	
  survey	
  and	
  its	
  sponsorship?	
  
• What	
  procedures	
  were	
  used	
  to	
  ensure	
  and	
  determine	
  that	
  the	
  survey	
  

was	
  administered	
  to	
  minimize	
  error	
  and	
  bias?	
  

In	
  addition,	
  she	
  discusses	
  post	
  survey	
  processing	
  by	
  asking9:	
  

• What	
  was	
  done	
  to	
  ensure	
  that	
  the	
  data	
  were	
  recorded	
  accurately?	
  

42. As	
  noted	
  above,	
  the	
  cable	
  operator	
  survey	
  was	
  conducted	
  by	
  telephone.	
  	
  The	
  

use	
  of	
  a	
  telephone	
  for	
  data	
  collection	
  is	
  an	
  appropriate	
  mode,	
  especially	
  for	
  an	
  

establishment	
  survey.	
  	
  The	
  use	
  of	
  telephone	
  data	
  collection	
  ensures	
  the	
  

identification	
  of	
  an	
  appropriate	
  respondent	
  for	
  the	
  survey.	
  	
  Telephone	
  data	
  

collection	
  also	
  is	
  efficient	
  (less	
  costly	
  than	
  face	
  to	
  face	
  data	
  collection)	
  while	
  offering	
  

the	
  advantages	
  of	
  an	
  interviewer	
  (higher	
  response	
  rates	
  and	
  the	
  ability	
  to	
  address	
  

respondents’	
  questions).	
  	
  	
  

43. All	
  of	
  the	
  interviewers	
  used	
  for	
  this	
  data	
  collection	
  were	
  experienced	
  in	
  

conducting	
  interviews	
  with	
  executives.	
  	
  They	
  were	
  not	
  aware	
  of	
  the	
  sponsor	
  for	
  the	
  

survey.	
  	
  Interviewers	
  were	
  monitored	
  to	
  ensure	
  proper	
  interviewing	
  and	
  recording	
  

of	
  responses	
  (see	
  Bortz	
  Report,	
  p.	
  20).	
  

44. Data	
  entry	
  was	
  completed	
  by	
  Bortz.	
  	
  Personnel	
  compared	
  entered	
  data	
  to	
  

hard	
  copy	
  questionnaires	
  to	
  confirm	
  the	
  accuracy	
  of	
  the	
  entered	
  data	
  (see	
  Bortz	
  

Report,	
  p.	
  23).	
  	
  The	
  verification	
  procedure	
  was	
  completed	
  twice.	
  

	
   	
  

                                                
9	
  I	
  have	
  not	
  included	
  the	
  following	
  question	
  raised	
  by	
  Diamond	
  (2011),	
  since	
  it	
  is	
  not	
  
relevant	
  to	
  the	
  present	
  study	
  or	
  analysis:	
  “What	
  was	
  done	
  to	
  ensure	
  that	
  the	
  
grouped	
  data	
  were	
  classified	
  consistently	
  and	
  accurately?”	
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F. Disclosure	
  and	
  Reporting	
  

45. The	
  final	
  set	
  of	
  questions	
  that	
  Diamond	
  (2011)	
  suggests	
  as	
  guidelines	
  to	
  

understanding	
  the	
  quality	
  of	
  surveys	
  and	
  survey	
  data	
  address	
  disclosure	
  and	
  

reporting:	
  

• When	
  was	
  the	
  information	
  about	
  the	
  survey	
  methodology	
  and	
  results	
  
disclosed?	
   	
  

• Does	
  the	
  survey	
  report	
  include	
  complete	
  and	
  detailed	
  information	
  on	
  
all	
  relevant	
  characteristics?	
  

• In	
  surveys	
  of	
  individuals,	
  what	
  measures	
  were	
  taken	
  to	
  protect	
  the	
  
identities	
  of	
  individual	
  respondents?	
  

46. All	
  details	
  concerning	
  the	
  methodology	
  used	
  by	
  Bortz	
  in	
  conducting	
  the	
  

survey	
  of	
  cable	
  system	
  operators	
  are	
  included	
  in	
  the	
  Bortz	
  Report,	
  including,	
  but	
  not	
  

limited	
  to,	
  the	
  identification	
  of	
  the	
  population,	
  detailed	
  information	
  about	
  the	
  

sampling	
  frame	
  and	
  the	
  sampling	
  procedures,	
  information	
  concerning	
  completion	
  

rates,	
  questionnaire	
  design,	
  interviewer	
  training,	
  and	
  estimates	
  based	
  on	
  the	
  survey	
  

data	
  including	
  the	
  means	
  by	
  which	
  to	
  estimate	
  the	
  margin	
  of	
  error.	
  	
  

47. There	
  is	
  no	
  information	
  in	
  the	
  Bortz	
  Report	
  that	
  reveals	
  the	
  identity	
  of	
  the	
  

individual	
  cable	
  system	
  operators	
  or	
  the	
  identity	
  of	
  the	
  specific	
  respondents.	
  	
  The	
  

Bortz	
  Report	
  further	
  notes	
  that	
  survey	
  respondents	
  “were	
  assured	
  that	
  their	
  

responses	
  would	
  be	
  kept	
  confidential	
  (i.e.,	
  results	
  would	
  be	
  reported	
  only	
  in	
  an	
  

aggregated	
  form)”	
  (p.	
  22).	
  	
  	
  	
  

V. Conclusions	
  

48. The	
  2010-­‐13	
  surveys	
  of	
  cable	
  system	
  operators	
  conducted	
  by	
  Bortz	
  continue	
  

a	
  long	
  series	
  of	
  similar	
  surveys	
  that	
  employed	
  constant	
  sum	
  methodology	
  for	
  the	
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I. QUALIFICATIONS

1. I am Professor Emerita, Department of Sociology at the University of Wisconsin-

Milwaukee (UWM). Prior to joining the faculty at UWM in 2003, I was Associate

Professor, Joint Program in Survey Methodology, University of Maryland and University

of Michigan. My research focuses on various aspects of survey methodology, including,

but not limited to, the effects of mode and methods of data collection, question and

questionnaire design, response error, and means to assess and reduce various sources of

error in the survey process. I have taught courses on survey methodology, questionnaire

design, and advanced statistical methods and have offered short courses on questionnaire

design to various audiences. I have testified as an expert on survey research

methodology in federal and state court cases.

2. My qualifications as an expert on survey research methodology are set forth in

greater detail in Appendix A to my written direct testimony in this proceeding on behalf

of the Joint Sports Claimants (JSC) (dated December 22, 2016).

II. INTRODUCTION AND SUMMARY

3. My written direct testimony discusses the 2010-13 cable operator surveys

conducted by Bortz Media & Sports Group, Inc. (Bortz surveys). As I explain in that

testimony, the Bortz surveys provide a valid and reliable assessment of the relative

market value of the different categories of distant signal programming that cable systems

carried during the years 2010-13. The purpose of my rebuttal testimony is to address the

written direct testimony submitted in this proceeding by (1) Joel Steckel, Ph.D., Howard

Horowitz, and Martin R. Frankel, Ph.D., on behalf of the Program Suppliers; and

(2) Debra J. Ringold, Ph.D. on behalf of the Canadian Claimants Group.
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4. The testimony of Dr. Joel Steckel is a critique of surveys of cable system

executives, that is, the methodology used by both Horowitz and Bortz in their respective

data collection efforts. In my opinion, Dr. Steckel is incorrect to assert that cable

operator surveys are inadequate for assessing the issue of relative market value in this

proceeding. Dr. Steckel’s criticism are far ranging; he asserts that the surveys do not

measure market value, sample the wrong population (cable system operators), and result

in invalid data due to the nature of the key constant sum question (which he considers too

complex) and the mode of data collection (telephone). These criticisms have been raised

in previous proceedings; the Copyright Royalty Judges (CRJs) in the Distribution of the

2004 and 2005 Cable Royalty Funds noted, “Yet, whether taken individually or viewed

as a group, we do not find these other criticisms to undermine the general usefulness of

the Bortz survey for the purpose offered” (Federal Register, Vol. 75, September 17,

2010, p. 57068). I provide below (see Section III) detailed responses to Dr. Steckel’s

arguments against the use of the Bortz survey data.

5. The testimony of Howard Horowitz and Dr. Martin Frankel present the

methodology and findings from surveys conducted in 2010-2013 (“Horowitz surveys”);

the methodology used in the Horowitz surveys is similar to that used by Bortz for the

JSC. However, there are key differences in the design and implementation of the

Horowitz survey and the Bortz survey that I discuss below. The testimony of Dr. Debra

Ringold describes the methodology and findings from surveys conducted in 2010-2013;

in contrast to the Bortz and Horowitz surveys, the Ringold/Ford surveys are limited to the

assessment of the relative value of programming on Canadian Signals.
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6. While properly designed cable operator surveys are useful for assessing relative

value in this proceeding, my review of the Horowitz survey and the Ford/Ringold survey

leads me to conclude that the flaws in each of these surveys renders them neither reliable

nor valid for the production of valuation estimates. As detailed below (Section IV), the

Horowitz survey design suffers from a number of significant flaws, most notably the

inclusion of incorrect and misleading information as part of the questions posed to the

respondents. In addition, the implementation methodology places undue burden on the

respondents, asking executives to provide information for the full universe of CSOs (not

just the sampled CSOs) as well as asking executives to report about a large number of

CSOs, often in a single questionnaire.

7. With respect to the Ford/Ringold survey, the analytic sample is biased, giving

preference to French-language systems, and its small sample size leads to unreliable

estimates. Other concerns with the Ford/Ringold survey are detailed below (Section V).

III. DR. STECKEL’S CRITICISMS OF THE BORTZ SURVEY ARE
WITHOUT MERIT

8. Dr. Joel Steckel criticizes both the Horowitz and Bortz surveys. He asserts that

the surveys do not measure market value, sample the wrong population (cable system

operators), and result in invalid data due to the nature of the key constant sum question

(which he considers too complex) and the mode of data collection (telephone). Dr.

Steckel advocates for surveying the consumers of cable system programming, the

subscriber, as opposed to surveying cable system operators. These are not new

arguments in these proceedings—for example, each of these points was previously made
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by Program Suppliers’ expert Dr. Alan Rubin, whom Dr. Steckel cites (p. 34)1—and

despite these arguments the CRJs, their predecessors and the courts repeatedly have

found the Bortz survey to be useful in determining the appropriate allocation of copyright

royalties.

9. I disagree with Dr. Steckel’s assessment of the two surveys.2 In reviewing Dr.

Steckel’s critique, I will draw upon Diamond’s “Reference Guide on Survey Research,”

one of the chapters of the Reference Manual on Scientific Evidence, Third Edition

(2011).3 Diamond frames her chapter as responses to a series of questions, several of

which speak directly to the concerns raised by Dr. Steckel. These questions include:

 Was the survey designed to address relevant questions?

 Was an appropriate universe or population identified?

 Were questions on the survey framed to be clear, precise and unbiased?

 What limitations are associated with the mode of data collection used in the

survey?

Dr. Steckel also raises other concerns that do not align with the Reference Manual. I will

address these issues at the end of this section.

1 Like Dr. Steckel, Dr. Rubin argued that the appropriate population to survey was not
cable system operators but cable subscribers (e.g., September 2009 Corrected Testimony
of Alan M. Rubin, pp. 4, 9-14); that the Bortz constant sum question was too complex
(e.g., November 1991 Testimony of Alan M. Rubin, pp. 10-11; October 1985 Testimony
of Alan M. Rubin, pp. 5-6); and that the surveys should not have been conducted over the
telephone (e.g., November 1991 Testimony of Alan M. Rubin, p. 7).
2 I note that Dr. Steckel’s review of the Bortz survey relies on the 2004-2005 Bortz
surveys and does not reflect multiple changes made in the methodology for the 2010-
2013 Bortz surveys, and therefore a number of his criticisms are inapplicable to the Bortz
surveys at issue in these proceedings.
3 Dr. Steckel cites to a brief discussion of survey research in the Manual for Complex
Litigation (4th ed. 2004), which includes some similar criteria to, but is less
comprehensive than, Diamond’s chapter in the 2011 Reference Manual.
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A. Was the survey designed to address relevant questions?

10. The language used by the CRJs in the Distribution of the 2004 and 2005 Cable

Royalty Funds (Federal Register, Vol. 75, September 17, 2010) states:

…the sole governing standard is the relative marketplace value of the
distant broadcast signal programming retransmitted by cable systems
during 2004 and 2005 (p. 57065).

Dr. Steckel asserts that the Bortz and Horowitz surveys’ measurements of the cable

system operators’ valuations do not correspond to the marketplace value standard. As

Dr. Steckel acknowledges (p. 22), the Copyright Arbitration Royalty Panel (CARP)

determined that the constant sum question posed in the Bortz survey “is largely the

question the Panel poses when it constructs a simulated market” (Report of the CARP in

Docket No. 94-3 CARP CD 90-92, p. 65 (May 31, 1996).4 The CARP further stated that

the Bortz survey was “focused more directly than any other evidence to the issue

presented: relative market value” (Id.).

11. Dr. Steckel contends that the CARP was incorrect. However, subsequent

decisions in statutory royalty proceedings likewise have found that the Bortz survey is

well-suited to assessing the relative market value of different types of programming to

cable system operators (CSOs) in the hypothetical market. For example, in approving the

CARP allocation of the 1998-99 cable royalties, the Librarian of Congress approved the

CARP’s reliance on the Bortz survey and cited the CARP’s determination “that the Bortz

survey best projected the value of broadcast programming in the hypothetical

4 The Librarian of Congress adjusted the CARP’s royalty allocations to account for
settlements of claims by the Music Claimants and National Public Radio, and to correct
errors in the apportionment of “3.75 Funds,” and otherwise approved the CARP’s
determination; the Librarian’s decision was affirmed on appeal. National Association of
Broadcasters v. Librarian of Congress, 146 F.3d 907 (D.C. Cir. 1998).
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marketplace . . .” (Federal Register, Vol. 69, January 26, 2004, p. 3609). The Librarian’s

decision was affirmed in an appellate decision stating: “Nor did the CARP act

unreasonably in declining to rely on Nielsen for direct evidence of viewing, as Bortz

adequately measured the key criterion of relative market value. Moreover, as the CARP

put it, Bortz ‘subsumes inter alia all viewing data that a CSO might consider when

assessing relative value of programming groups.’” Program Suppliers v. Librarian of

Congress, 409 F.3d 395, 402 (D.C. Cir. 2005). The court further observed that “[t]he

Bortz survey, supplied by JSC, measures what CSOs perceive as the relative market

value of different types of programming.” Id. at 398. Similarly, the CRJs’ decision

allocating the 2004-05 cable royalties found “the Bortz study to be the most persuasive

piece of evidence provided on relative value in this proceeding” and that “[t]he Bortz

intervals certainly mark the most strongly anchored range of relative programming values

produced by the evidence in this proceeding” (Federal Register, Vol. 75, September 17,

2010, pp. 57066, 57068).

12. Based on the historical comments of the CRJs, CARP, the Librarian, and the

Court of Appeals, it appears that both the Bortz and Horowitz surveys, by focusing on the

relative valuations placed on program categories by cable system operators, are in fact

addressing the relevant question of interest.

B. Was an appropriate universe or population identified?

13. Dr. Steckel criticizes both the Bortz and Horowitz surveys for surveying cable

system operator executives. Specifically, he maintains that “the relevant opinions for

projecting marketplace results are not those of cable executives; they are those of cable

customers” (p. 40). He goes on to state, “If you want to know what customers (i.e., the

market) value, ask them” (p. 41). However, as discussed above, the CRJs, CARP, the
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Librarian and the appellate court consistently have stated that the relevant customers in

the hypothetical market would be the CSOs, and that the Bortz survey is an appropriate

methodology for assessing CSOs’ relative valuations. Thus, the CRJs’ 2004-05

determination stated “the Bortz survey focuses on the appropriate buyer in the

hypothetical market—i.e., the cable operator” (Federal Register, Vol. 75, September 17,

2010, p. 57066).

C. Were questions on the survey framed to be clear, precise and
unbiased?

14. The criticisms that Dr. Steckel offers with respect to the constant sum questions

are unfounded. As the Librarian has observed, “‘uncontroverted testimony and years of

research indicate rather conclusively that constant sum methodology, as utilized in the

Bortz survey, is highly predictive of actual marketplace behavior’” (Federal Register,

Vol. 69, January 26, 2004, p. 3615). The CRJs have likewise stated: “We find that the

Bortz study is founded on a method—the constant sum survey—that has been long

regarded as a recognized approach to market research. Tr. at 50 (Trautman), 1299

(Ringold), and 3007 (Gary Ford)” (Federal Register, Vol. 75, September 17, 2010, pp.

57066-67). These findings reflected substantial evidence presented by JSC and other

parties regarding the suitability of constant sum questions for purposes of the Bortz

survey.

15. For example, as Dr. Steckel notes (p. 34), Professor Leonard Reid presented

detailed testimony explaining why constant sum questions were appropriate for the Bortz

survey. Professor Reid explained that “[t]he constant sum scale is a widely accepted and

often-used measurement tool in marketing research” and discussed a number of the

underlying studies establishing the utility of that technique (August 1991 Testimony of
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Leonard N. Reid (Reid Testimony) (JSC Written Direct Statement, Vol. II, Tab 14), pp.

5-14). As Professor Reid observed, “the constant sum technique is particularly well-

suited for measuring behavioral intentions, past actions, and evaluative preferences”

(Reid Testimony, p. 6). He further observed that “[t]he pragmatic value of the constant

sum technique for measurement purposes may be demonstrated by its application in the

field,” noting the routine use of this technique by leading marketing firms and major

corporations (Reid Testimony, pp. 12-14).

16. While Dr. Steckel faults Dr. Reid for citing (among other studies) a seminal study

by Dr. Joel Axelrod and suggests that Dr. Axelrod’s study weighs against the use of the

constant sum technique for purposes of the Bortz survey (p. 35), he ignores (and perhaps

was unaware) that Dr. Axelrod himself has testified in a prior cable royalty distribution

proceeding that “the use of the constant sum technique in order to determine the relative

values that cable operators attach to different types of programming is appropriate” and

that nothing in his study suggests any issue with Bortz’s use of that technique (Oral

Testimony of Joel N. Axelrod, Docket No. 94-3 CARP CD 1990-1992 (Axelrod Oral

Testimony) (JSC Written Direct Statement, Vol. III, Tab 2), pp. 11130-34, 11249-50;

February 1996 Rebuttal Testimony of Joel Axelrod (Axelrod Rebuttal Testimony) (JSC

Written Direct Statement, Vol. II, Tab 2), pp. 2-4).

17. I agree with Dr. Steckel that the constant sum question might be difficult to

answer if posed to respondents of a general population survey. But the respondents to the

Bortz and Horowitz surveys are executives of cable system operations, who engage in

complex business decisions as part of their professional lives. Dr. Steckel suggests that

the task in the constant sum method requires executives to make judgments about
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“unfamiliar constructs,” but program valuations are not unfamiliar constructs to cable

system executives.5 As noted by Bortz, survey interviewers sought responses from the

individual “most responsible for programming carriage decisions” (Bortz, pp. 14-15).

The Written Rebuttal Testimony of Daniel Hartman (pp. 16-17) and Allan Singer (p. 11)

confirm that the task of assessing relative value of programs is part of the job related to

purchasing signals.

18. Dr. Steckel also fails to account for differences between the Bortz and Horowitz

surveys with respect to the formulation of the questions. It is important to point out that

in his critique of the Bortz methodology, Dr. Steckel reviewed the 2004-2005 data

collection instrument and not the revised instrument used by Bortz for the 2010-2013

surveys. Presented below is the wording of the constant sum question used by Bortz in

2010-2013:

Now, I would like you to estimate the relative value to your cable system of each
category of programming actually broadcast by the stations I mentioned during 2010,
excluding any national network programming from ABC, CBS and NBC. Just as a
reminder, we are only interested in U.S. commercial station(s) _____________, U.S.
non-commercial station(s) ____________, and Canadian station(s)
___________________________.... Assume your system spent a fixed dollar amount
in 2010 to acquire all the non-network programming actually broadcast during 2010
by the stations I listed. What percentage, if any, of the fixed dollar amount would
your system have spent for each category of programming? Please write down your
estimates, and make sure they add to 100 percent.6

5 I note that this argument has been asserted previously. See October 1985 Testimony of
Alan M. Rubin (p. 5) in which he states, “Operators and subscribers were asked to do
something completely abnormal to their routine cable television behaviors.” Despite this
criticism, previous CRJs have consistently looked to the Bortz survey with respect to
their allocation decisions (see, for example, Federal Register, Vol. 75, September 17,
2010).
6 In response to comments expressed by the CRJs in their 2004-2005 Distribution Order,
the wording used in 2010-2013 was modified from the wording used in 2004 and 2005
where, as in previous surveys, the Bortz constant sum question asked respondents to
“assess the different programming categories in terms of their relative value in ‘attracting
and retaining subscribers’” (Bortz, p. 40).
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The wording used for the Horowitz surveys is as follows7:

Now, considering everything we have been discussing, I would like you to estimate
the relative value to your cable system of each type of [NETWORK CARRYING
SYSTEMS (E): non-network] programming actually broadcast during 2013 by
[INSERT STATION(S) FROM LIST - COLUMN J]…. Assume you had a fixed
dollar amount to allocate for the [NETWORK CARRYING SYSTEMS (E): non-
network] programming actually broadcast during 2013 on [INSERT STATION(S)
FROM LIST - COLUMN J]…. Considering the value of each type of programming
to your cable system, what percentage, if any, of the fixed dollar amount would you
allocate for each type of programming? Please write down your estimates and make
sure they add to 100 percent.… In formulating your percentage, please think about all
the factors we have been discussing, including using this programming in your
advertising and promotions in 2013 to attract and retain customers, the importance of
this programming to you and your subscribers, and any other considerations you may
have.

As is evident from a comparison of the wording of these two constant sum questions, the

Horowitz question asks the respondent to focus on valuations related to advertising and

attracting and retaining customers, similar to the wording used in 2004-2005 by Bortz

and criticized by the CRJs with respect to the 2004-2005 Distribution of Cable Royalty

Funds. While the Horowitz question used in 2010-2013 does ask the respondent to “think

about all factors,” the wording specifically calls out the issue of attracting and retaining

customers. As noted by the CRJs in 2010, “a myriad of other net revenue considerations

may be involved in any programming decisions” (Federal Register, Vol. 75, September

17, 2010, p. 57066).

19. A key requirement as outlined by Diamond is that questions be framed so as not

to bias the respondents. As discussed in part IV below, the Horowitz questionnaire fails

this condition, specifically in its use of examples for the Program Suppliers category.

7 Note that the wording reported here is not the wording used for PBS only or Canadian
only stations. See Direct Testimony of Howard Horowitz (Horowitz), Appendix A, p. 36.
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The examples used to describe the Program Suppliers category are misleading and biased

in favor of Program Suppliers. See pages 16-18 below.

20. Dr. Steckel states that both the Bortz and Horowitz questions are “ambiguous”

(p. 25) because the respondent is asked about a “system” (singular) when, in many cases,

the respondent has responsibility for multiple cable systems. However, on this design

issue, the Bortz and Horowitz surveys differ significantly. In the Bortz survey, if a single

executive was responsible for more than one cable system, that executive completed a

separate survey questionnaire for each system, focusing on a single cable system’s distant

signals for each questionnaire (Written Rebuttal Testimony of James M. Trautman, p. 43,

n. 29). In contrast, in the Horowitz survey, when a single executive was the respondent

for more than one system, the executive “was only asked to respond to one survey for all

the systems with the same channels” (Horowitz, p. 8), meaning that the respondent was

tasked with addressing multiple cable systems in a single survey questionnaire. Hence,

the criticism offered by Dr. Steckel on this point is only applicable to the Horowitz data

collection effort.

21. I note that Dr. Steckel offers no empirical data to support his assertion that the

constant sum questions are “complex” (p. 28).8 In my experience, when respondents are

asked questions that they are not able to process cognitively due to the complexity of the

question, the data reflect this in either high rates of missing data or illogical responses.

We see neither of these patterns in the Bortz data.

8 Program Suppliers’ experts have made the same assertion in prior proceedings; see for
example the October 1985 Written Direct Testimony of Alan M. Rubin, and November
1991 Written Direct Testimony of Alan M. Rubin. Despite these previous concerns, the
Program Suppliers adopted a constant sum methodology for the measurement of
valuation in 2010-2013.
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22. Finally, in his criticism of the constant sum methodology, Dr. Steckel notes

several recent publications that outline new methodologies for collecting preference data.

In contrast to the vast literature supporting the extensively used constant sum approach,

Dr. Steckel is advocating for the adoption of techniques only recently introduced in the

literature without significant testing and validation for the question of interest to the

CRJs.

23. With respect to the Lourviere and Islam article cited by Dr. Steckel for the

proposition that “indirect” measures of importance outperform direct measures, it is

important to note that the authors also offer several cautions with respect to the use of

“indirect” measures of which Dr. Steckel is advocating, including the susceptibility of

these measures to context effects. Moreover, the authors never conclude that indirect

measures outperform direct measures such as constant sum questions.

24. With respect to the other methodologies cited by Dr. Steckel (Netzer and

Srinivasan, 2011 and Srinivasan and Wyner, 2009), these studies have only recently

moved into the peer-reviewed literature, and both studies are based on web-based data

collection (no interviewer) and focus on cases where there are a large number of

attributes to assess (> 10). In contrast, the Bortz and Horowitz constant sum task focuses

on only 5 to 8 program categories (depending upon the system) and were completed

through live telephone interviews. One would be remiss to adopt the new approaches

described in these articles based on the findings from a few recent studies.

D. What limitations are associated with the mode of data collection used
in the survey?

25. Dr. Steckel claims that using the telephone for data collection results in unreliable

and invalid data. Yet he does not provide any empirical support for that claim, and he
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ignores that telephone surveys of business entities are widely used and recognized as

producing reliable, valid data.9

26. As Dr. Axelrod testified in the 1990-1992 royalty proceedings, the use of

telephone surveys is “an accepted survey research technique,” is “widely done,” and is

appropriate for the purpose of administering the Bortz survey (see Axelrod Oral

Testimony, pp. 11122, 11130-11134, 11223-25). The decision as to which mode of data

collection to use is one that concerns tradeoffs between costs and potential errors. Each

mode has its benefits and its limitations. Self-administered surveys such as those

conducted via traditional mail or as web-based surveys benefit from allowing the

respondent to read the material but are limited in that (1) one is never assured that the

respondent fully reads any one question; (2) one cannot know with certainty who has

served as the respondent; and (3) the lack of an interviewer forces the respondent to

undertake the task by him/her self, with no means to seek clarification concerning a

question or a response category. Interviewer-administered questions benefit from the

presence of an interviewer—both to encourage overall response and to assist in the

task—but the presence of an interviewer can also be detrimental in the measurement of

socially desirable or undesirable behavior.

27. Indeed, the use of the telephone for the collection of survey data has been popular

in the United States since the early 1970s and only recently has been in decline for

general population surveys. However, for the Bortz and Horowitz surveys, we are not

discussing general population surveys but rather a survey of business entities for which

9 I note that Alan Rubin in his Testimony of November, 1991 also asserted that the
constant sum technique should only be used with “personal, face-to-face interviewing”
(p. 7).
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telephone surveys are quite prevalent. Moreover, to assist respondents at CSOs who

carried only WGNA distant signals, the Bortz methodology used for the 2010-2013 data

collection included advance mailing of materials identifying the compensable and non-

compensable programming on WGNA. In contrast, the Horowitz survey did not provide

such materials. As a result, no clear delineation of compensable and non-compensable

programs was articulated for respondents to the Horowitz survey for whom WGNA was

the only distant signal carried.

28. Dr. Steckel also criticizes the use of telephone surveys for data collection, citing a

paper by Dr. Joel Axelrod as “caution[ing] against using constant sum measures in a

telephone interview” (p. 35). However, in prior proceedings Dr. Axelrod himself

appeared as a witness, discussed that same paper, and testified that the use of telephone

surveys was appropriate for the purpose of administering the constant sum question in the

Bortz survey (see Axelrod Oral Testimony, pp. 11130-11134).

29. I note that Dr. Steckel incorrectly asserts that the unit of analysis of the Bortz and

Horowitz surveys is the cable system executive and not the cable system. He states:

“The data are collected and tabulated with the unit of analysis being the respondent cable

system executive, not the cable system” (p. 25). While the respondent in each of the

surveys is an executive, the analytic unit for each of the surveys is the cable system, with

weights corresponding to copyright royalties paid by the system. Based on his

comments, it appears that Dr. Steckel has not examined the data from either the Bortz or

Horowitz data collection efforts. Dr. Steckel is incorrect in his assertion that estimates

from the studies are biased in favor of small cable operators.
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30. In sum, I find the arguments put forth by Dr. Steckel to reiterate previous

concerns expressed by experts for the Program Suppliers and which, in previous

proceedings, have not been found to undermine either the methodology of or the

estimates derived from the Bortz survey. I disagree with Dr. Steckel’s assessment that

the Bortz and Horowitz surveys focus on the wrong population to study; he asserts that

the viewing public and not cable system executives should be the focus of study. Cable

system executives are the relevant population to study for this task; in contrast to the

viewing public, CSO executives are familiar with the concept of program valuations and

utilize this information in contract negotiations. As such, there is no foundational support

for Dr. Steckel’s criticism that the constant sum question is “too complex.”

IV. THE HOROWITZ SURVEY IS FUNDAMENTALLY FLAWED AND
PROVIDES NEITHER A VALID NOR RELIABLE BASIS FOR
ESTIMATING RELATIVE VALUE

31. The written direct testimony of Howard Horowitz summarizes the design and

implementation of cable system operator surveys conducted by Horowitz Research for

each of the years 2010-2013. The written direct testimony of Martin R. Frankel, Ph.D.

provides information related to the sample design and estimation for the Horowitz

surveys, 2010-2013.

32. The questionnaire and sample design of the Horowitz survey are similar in nature

to those used by Bortz Media and Sports Group, Inc. Both surveys make use of a

stratified random sample of Form 3 cable system operators, for which the strata are

defined according to annual royalty amounts for the respective years. The mode of data

collection is the same for the two studies—telephone—and the key question of interest,

that is, program valuation, is based on a constant sum methodology. The survey

questionnaire for both Bortz and Horowitz includes preliminary questions that measure
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the respondent’s perception of the importance of different types of program categories

and introduces the respondent to the specific program categories of interest. The

implementation of the two studies calls for both interviewers and respondents to be

blinded to the respective sponsors of the data collection effort. And in the

implementation of the two sets of studies, we see response rates that exceed the current

norms in the industry.

33. However, there are significant differences in the two studies, and these

differences are critical to understand in assessing the relative validity and reliability of

the two sets of estimates for 2010-2013. The key design differences between the Bortz

and Horowitz surveys include the following:

 The misuse of illustrative programming examples and “such as” programming
descriptions—including the provision of incorrect examples, incorrect
descriptions and programs that were not broadcast on a compensable basis;

 The failure to provide information identifying compensable programs on WGNA;

 The addition of an inappropriate “other sports programming” category;

 The consolidation of surveys in which a respondent was queried about multiple
systems simultaneously; and

 The unnecessary burden of requiring respondents to consider all of the distant
signals carried by a cable system.

A. Misuse of Illustrative Examples and “Such As” Descriptions

34. The Horowitz survey’s relative value question (Question 6) violates general

principles of questionnaire design due to its misleading and inconsistent use of examples

and “such as” descriptions across program categories. As discussed in Diamond’s

“Reference Guide on Survey Research,” a fundamental requirement for a sound survey is

that the questions must be “clear, precise and unbiased” (p. 387). Even an accurate

example may inject bias into a survey question—for example by limiting respondents’
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consideration to those examples that are offered (Beatty, Cosenza, and Fowler, 2006), or

by increasing the reported frequency for the response category (Tourangeau, Conrad,

Couper, and Ye, 2014). And where a survey question uses an inaccurate or misleading

example, that renders the question (of which the example is part) inherently imprecise

and biased. If examples are meant to serve as a means to improve comprehension of a

question or a response category, then it is imperative that the examples not be misleading.

35. Of the problems with the Horowitz survey’s relative value question, the inclusion

of incorrect information as part of the response category descriptions is the most

egregious. The rebuttal testimony of James Trautman lists in detail numerous errors in

the program examples and “such as” program descriptions provided to the Horowitz

survey respondents, both with respect to all of the WGNA-only systems and systems that

included only WGNA and public broadcasting, as well as many of the other systems

(Written Rebuttal Testimony of James M. Trautman, pp. 18-28). These errors include

providing the cable system respondents with examples and descriptions of programming

that the cable systems did not actually carry, or that was not compensable, or that was

attributed to the incorrect program category. As a result of these inaccuracies, the

questions are biased and therefore the responses are not valid representations of

valuations for the various program categories.

36. In addition to these errors, I also note that the descriptions of program categories

are inconsistent across the categories. As shown in Appendix A of Horowitz, no

examples are offered with respect to the category “News and Community Events,”

whereas a similarly self-explanatory category “Movies” offers six examples in addition to

three movie sub-categories offered as part of the “such as” clause. The examples offered
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for the “Live, play-by-play coverage of professional and college team sports” are not

examples but rather the full enumeration of the sports programs associated with this

category. Sometimes a program category includes examples of sub-categories (through

the use of “such as” descriptions) as well as specific program titles; for other program

categories there are neither examples of sub-categories nor examples of specific program

titles; and some program categories include only specific program examples.

37. These inconsistencies in the program category descriptions are significant. First,

respondents give greater cognitive processing the longer the response category offered—

so those categories that incorporate “such as” program subcategories and illustrative

examples will benefit from greater cognitive processing by the respondent. The goal in

designing response categories for a question is to minimize differences in the level of

cognitive processing by the respondent across the various categories since differences in

the level of processing may contribute to differences in responses. Second, frequency—

or in this case, relative valuations—most likely are impacted by the use of examples.

Thus, we would expect that valuations across categories could have differed, in part, as a

result of the variation in language (“such as”) and variation in the use of illustrative

examples. So as to minimize the measurement error attributed to question wording, each

of the program categories should have been treated equally with respect to the number of

illustrative examples and the use of “such as” language.

38. Although the inconsistencies in the structure of the program categories most

likely impacts the estimation for these respective categories, it is the presentation of

misleading information included in the description of program categories that results in

my assessment that the questions (and response categories) are biased.
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B. Failure to Identify Compensable WGNA Programming

39. Not only is the valuation question flawed due to what information is provided, the

Horowitz questionnaire also suffers from errors of omission, specifically with respect to

the identification of compensable programs for systems that carried WGNA. A key issue

for signals that carry WGNA is for the respondent to understand which programs on

WGNA are compensable and which are not. The Bortz surveys of WGNA-only systems

addressed this issue by pre-mailing affected respondents a description of the compensable

programs on WGNA every year, including the total number of hours of such

programming (see Bortz, p. 30).

40. This feature of the Bortz surveys was new to the 2010-2013 data collection effort

and addresses, in part, a concern raised by the CRJs as part of the distribution of the

2004-2005 cable royalty funds (Federal Register, Vol. 75, September 17, 2010, p.

57067).10 In contrast, the Horowitz survey merely instructed respondents with WGNA

systems as follows: “Please do not assign any value to programs that are substituted for

WGN’s blacked out programming” (Horowitz, Appendix A, p. 36). Cable system

operators, however, have no reason to know which programs on WGNA are or are not

substituted for blacked-out programming of the local WGN-Chicago station (see Written

Rebuttal Testimony of James M. Trautman, pp. 14-15; Written Rebuttal Testimony of

Allan Singer, p. 8).

41. Of particular importance is the fact that all of the non-compensable programming

on WGNA falls within the Program Suppliers and Devotional categories (Written

10 I note that the list of compensable programs and hours of airtime were only sent to
those systems for which WGNA was their only distant signal. Systems for which
WGNA was one of two or more distant signals did not receive this information.
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Rebuttal Testimony of James M. Trautman, p. 14). To the extent that the respondent

does not fully understand and differentiate between compensable and non-compensable

programs, the relative valuations for the Program Suppliers categories (movies,

syndicated series, and “other” sports) as well as the Devotional category will be upwardly

biased. Hence, I find that the methodology used by Bortz for WGNA-only (in which

compensable programs were clearly delineated for the respondent) would lead me to

conclude that for WGNA-only stations, the Bortz estimates would provide a more valid

estimate of relative program valuations.11

C. Addition of “Other Sports Programming” Category

42. Another key difference between the Bortz and Horowitz surveys is the inclusion

of an “Other sports” program category in the Horowitz survey. Treating a category as

minor as “other sports” in the same manner as program categories such as “movies” and

“live professional and college sports” suggests to the respondent that the category is

significant and on par with the other seven categories. I agree with Mr. Trautman’s

assessment that the provision of these misleading examples would lead to inflated

estimates of the relative value of “other sports.” For example, if we look at those systems

that retransmitted WGNA as their only commercial distant signal during 2010-2013, we

see responses in the Horowitz data that are illogical, given the fact that WGNA carried

less than two hours each year of compensable “Other Sports” (Trautman Written Rebuttal

Testimony, p. 17). For example, in 2013, one of the responding CSOs assigned relative

11 I note that for those cable systems for which WGNA is one of two or more distant
signals carried, neither Bortz nor Horowitz provided respondents with a list of
compensable programs. For those “WGNA-plus” systems, the Bortz surveys provide a
more valid estimate of relative program valuations than the Horowitz surveys due to the
flaws in the Horowitz WGNA-plus surveys discussed herein, such as the use of
misleading and inaccurate program examples and the inappropriate addition of an “Other
Sports” category.
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valuations of ‘25’ for both Live Team Sports and “Other Sports.” Other examples

include three responding CSOs that each valued Live Team Sports at ‘40’ and “Other

Sports” at ‘30’ despite the fact that the only compensable “Other Sport” broadcast was a

single one-hour horse race (“The Arlington Million”) (Trautman Written Rebuttal

Testimony, p. 17).

D. Respondent Selection

43. The Bortz and Horowitz data collection methodologies differed in their approach

to identifying the respondent of interest and how interviews were conducted. For the

Bortz study, interviewers sought to interview the individual “most responsible for

programming carriage decisions” (Bortz, pp. 14-15). As noted by Bortz, “In attempting

to reach this individual, the interviewer was frequently referred to a regional executive”

(p. 15). As such, Bortz often began at the CSO level to identify the person responsible

for programming and moved up to a regional executive when necessary. The Bortz

approach of starting at the CSO level limited the number of cable systems for which a

single executive served as a respondent to a maximum of eleven, with the average

number of CSOs for which a respondent reported ranging between 2 (2011) and 2.4

(2010) and the modal number of responses being 1 (that is, most respondents only

responded for one system) (Trautman Written Rebuttal Testimony, Table A-4).

Moreover, when the same individual was selected to report on multiple cable systems, he

or she was administered a separate questionnaire for each system so as to focus solely on

a single cable system at a time.

44. The Horowitz survey methodology also calls for the selection of “the executive

with the decision-making authority over the carriage of distant broadcast signals for each

CSO in our sample” (Horowitz, p. 5). However, in contrast to the approach used by
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Bortz, the methodology used by Horowitz begins at the top of the decision making

process, often at the MSO level. As a result, some respondents had significant response

burden, being asked to report on an extremely large number of cable systems. For

example, we see that in 2013 the AT&T MSO includes 60 CSOs in the universe of

systems surveyed by Horowitz, and that a single executive was interviewed with respect

to all 60 CSOs (Horowitz, Appendix B, p. 41). Focusing on the Horowitz sample

systems, the number of cable systems for which a single executive provided data was as

high as 38 (in 2013).12 Also in contrast to the Bortz methodology, in the Horowitz

survey, when a single executive was responsible for multiple systems and each of those

systems had the same distant channel lineup, then only a single survey was administered.

(Horowitz, p. 8).

45. For these reasons, the Horowitz methodology places excessive burden on the

selected respondent. For the Horowitz survey, an executive was asked to report not only

about those cable systems selected for the sample, but also for all systems for which he or

she was responsible in the entire universe of Form 3 cable systems that transmitted a

distant signal (Horowitz, p. 8). As a result, you see the extremely high number of cable

systems for which an individual had to respond evident in the tables of Appendix B of the

Horowitz report. Rather than focus on those CSOs that form the basis for the estimation,

a respondent had to evaluate a much larger set of CSOs to determine his or her program

relative valuations. The task as posed in the Horowitz survey (asking a single individual

respondent about many CSOs either in a single interview or across multiple interviews

12 JSC_2010_2013_Masked_withDistantStations_MSOchanges_13July2017.xlsx.
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for those cases with different distant signals) would lead respondents to make summary

judgments concerning valuations.

46. These summary judgments, in the case of multiple CSOs with the same distant

signal, will reflect valuations for sampled CSOs as well as non-sampled CSOs since

Horowitz asked respondents to report on the universe of all CSOs.

47. The pooling of multiple CSOs with the same distant signal lineup into a single

questionnaire assumes that the valuation for those distant signals is the same, regardless

of the population being served by those distant signals. Consider, for example, the case

of WGNA, a distant signal that is transmitted throughout the country. One can imagine

that interest in the Chicago sports teams or Chicago-related news may be greater in some

parts of the country than others. To group all of the WGNA systems together in

requesting relative program valuations makes an assumption about the equality of

valuations for every cable system that offers WGNA (among those reported for by the

same respondent). Addressing multiple systems in a single survey meant the respondents

had to somehow provide a single valuation for signals carried across a large number of

systems that were likely geographically diverse.

48. In addition to the burden related to reporting for multiple CSOs in a single

interview, the Horowitz survey differs from the Bortz methodology in that executives

were queried about all distant signals transmitted by each of the cable systems. Based on

the data provided by Horowitz, the number of distant signals associated with any one

cable system ranged from one to over fifty; respondents would have been queried about

all of the distant signals transmitted by their respective cable system. In contrast, Bortz
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limited the number of distant signals for which a respondent had to report to eight (Bortz,

p. 33-36).

49. As a result of their data collection approach, the Horowitz data are populated by a

relatively small number of respondents. Table 1 shows the number of CSOs, the number

of respondents, and the concentration of CSO responses for the Horowitz data. See also

Trautman Written Rebuttal Testimony, Table A-4.

Table 1. Number of CSOs, Respondents, and Measures of Respondent
Concentration, by Year, Horowitz Data

Year

Number of
CSOs for
which there
are sample
data

Number of
respondents
providing data
for the CSOs
in Column 2

Number of
respondents
reporting for
10+ CSOs

Percentage of
data
accounted for
by the
respondents in
Column 4

Percent of
data

accounted
for by the

top 2
respondents

2010 123 31 3 42.4% 32.6%
2011 182 43 4 37.8% 25.2%
2012 228 42 8 58.9% 26.8%
2013 200 41 7 62.0% 29.0%
Source: Trautman Written Rebuttal Testimony, Table A-4.

As is evident from the table, especially for 2012 and 2013, a small number of individuals

account for a large percentage of the data. And, as is evident from the final column of

Table 1, in each year, two respondents account for more than a quarter of the data. The

concentration of data exhibited in Table 1 is detrimental for two reasons: (1) the

observations in the data are clearly not independent and should not be treated as such in

the calculation of means and standard errors; and (2) with only two respondents

accounting for over 25% of the data each year, these individuals can have an undue

influence on the final estimates.

50. According to the methodology described by Horowitz (p. 8), when cable systems

offered the same mix of distant signals, executives were to be interviewed once
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concerning all of the similar CSOs. However, when I examine the data for a single

respondent in a given year, I also find identical program valuations across CSOs with

varying distant signals. For example, in 2013, looking only at the sample data used in

estimation, respondent 54 (as identified in the Program Suppliers’ data) provided

information on 38 different cable systems.13 For 15 of these 38 cable systems, the

program valuations were as follows:

 News: 0% valuation
 Syndicated Series: 30%
 Movies: 15%
 Live Sports: 5%
 Other Sports: 0%
 Devotional: 0%
 Public Television (PTV): 50%
 Canadian: No valuation

However, the distant signals carried by these 15 cable systems varies, with no two cable

systems offering the same mix of distant signals. It is quite surprising that this executive

produced the exact same valuations for each of these 15 cable systems carrying different

line-ups—assuming that he or she was interviewed separately about each system. Nor is

this an isolated example; I see the same pattern of identical valuations for executives

required to report for multiple cable systems across all four years of data.14 These

repeated identical responses regarding systems with non-identical signal lineups raise

questions as to whether the survey protocol for separate questionnaires was in fact

13 JSC_2010_2013_Masked_withDistantStations_MSOchanges_13July2017.xlsx.
14 The example provided above is with respect to the repetition seen among those cases
identified as part of the Horowitz sample (used for estimation by Dr. Frankel). The
pattern of identical reporting across cable systems is even more evident when one looks
at the full universe of systems for which a single executive was asked to report.
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correctly implemented—or whether some respondents employed “short-cuts” in response

to the burden of being asked to respond for numerous systems.

E. Summary of Horowitz Survey’s Design Problems

51. The survey as designed and implemented by Dr. Horowitz and which forms the

basis of the estimates provided by Dr. Frankel is fraught with problems. These problems

include, but are not limited to:

 The extensive use of misleading and incorrect examples in the program category

descriptions as well as the inconsistent use of the “such as” program examples;

 The failure to provide information identifying compensable programs on WGNA;

 The addition of an inappropriate “other sports programming” category;

 The consolidation of surveys in which a respondent was queried about multiple

systems simultaneously; and

 The implementation of a data collection methodology that was excessively

burdensome in that it requested respondents to report not only on sampled cable

systems but all cable systems as well as reporting for all distant signals associated

with each of the cable systems.

The extent of the misinformation provided as examples or as subcategories of programs

(“such as”) in the program category descriptions and the inconsistent use of examples and

subcategories raises serious questions as to the validity of the responses and resulting

estimates of program category valuations. Diamond (2011) notes that “[w]hen unclear

questions are included in a survey, they may threaten the validity of the survey by

systematically distorting responses if respondents are misled in a particular direction, or

by inflating random error if respondents guess because they do not understand the
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question” (p. 388). In this case, I believe that the provision of misinformation

(exacerbated by the failure to provide information related to compensable programming)

is sufficiently egregious as to reject the estimates of relative valuations resulting from the

Horowitz survey. As a result of the issues I have outlined above, the Horowitz data

provide neither a valid or reliable basis on which to estimate program valuations.

F. Data Adjustments

52. For those cable systems for which PBS was the only distant signal, the Horowitz

questionnaire asks the following: “Considering the value of the programs broadcast only

on PBS station (INSERT PBS STATIONS) to your cable system, what percentage, if

any, of the fixed dollar amount would you allocate for this type of programming”

(Horowitz, Appendix A, p. 36). PBS-only cable system executives were not instructed

that the value of their estimate needed to add to 100%.

53. The question, as posed, is confusing, because how is an executive to value a

program category relative to other categories if the cable system only offers programming

in a single category, in this case, PBS? Regardless, the questionnaire does allow

respondents to provide answers less than 100%. Such answers are clearly evident in the

Horowitz survey responses. There are several15 cases for which PTV-only systems

reported valuations less than 100% for the PTV category. For example, in 2012, the

relative program valuations for the 20 PTV-only systems range from 2% to 75%.

However, it appears that Dr. Frankel adjusted these values to equal 100% (see, for

15 See JSC_2010_2013_Masked_withDistantStations_MSOchanges_13July2017.xlsx. In
2010, 3 of the 15 (20%) of the PTV-only cable systems had valuations less than 100%; in
2011, 28 of the 28 (100%) of the PTV-only cable system had valuations less than 100%;
in 2012, 20 of the 20 (100%) PTV-only cable systems had valuations less than 100%; and
in 2013, 20 of the 20 (100%) of the PTV-only stations had valuations less than 100%.
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example, the “reproportion” line of code in MPAA_2012.f90). Dr. Frankel provides no

justification for altering the reported valuation.

G. Comparison of Statistical Estimates

54. The CRJs have in prior distribution orders cited the importance of focusing on

confidence intervals around an estimate as opposed to strict adherence to the point

estimates (Federal Register, Vol. 75, September 17, 2010, pp. 57066, 57068). Table IV-2

of the Bortz report provides 95% confidence intervals for the seven program categories

used in the Bortz survey.

55. Dr. Frankel in his written direct testimony provides standard errors for the

estimates derived from the Horowitz survey, rather than 95% confidence intervals. In

order to provide an apples-to-apples comparison of the two sets of estimates, I have set

forth below the point estimates, the margin of error16, and the 95% confidence intervals

for the Horowitz-based surveys, along with the 95% confidence intervals produced in

Table IV-2 of the Bortz report.

16 Margin of error = standard error of the estimate x 1.96, where 1.96 is the value
corresponding to an alpha level of .05, that is, a 95% confidence level.
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Table 2. Point Estimates, Margin of Error and 95% Confidence Intervals for
Distant Signal Programming Valuation, by Programming Type, Survey
Organization, and Year (95% confidence interval in parentheses)

Bortz Horowitz
2010
Live professional and college team
sports

40.9% ±1.6%
(39.3% - 42.5%)

31.9 ±4.25
(27.7% - 36.2%)

Other sports N/A 6.8% ± 1.3%
(5.5% - 8.0%)

News and public affairs 18.7% ± 1.2%
(17.5% - 19.9%)

12.4% ±2.9%
(9.5% - 15.3%)

Movies 15.9% ± 0.7%
(15.2%-16.6%)

17.2% ± 2.3%
(14.9% - 19.4%)

Syndicated shows, series and
specials

16.0% ± 1.0%
(15.0%-16.9%)

20.3% ± 3.3%
(16.9% - 23.6%)

PBS and all other programming on
non-commercial signals

4.4% ± 0.9%
(3.6%-5.3%)

7.7% ± 3.3%
(4.4% - 11.0%)

Devotional and religious
programming

4.0% ± 0.4%
(3.6% ±4.4%)

3.8% ±1.5%
(2.3% - 5.3%)

All programming on Canadian
signals

0.1% ± 0.1%
(0.0% - 0.2%)

0.0% ± 0.0%
(0.0% - 0.0%)

2011
Live professional and college team
sports

36.4% ± 1.4%
(34.9% - 37.8%)

27.1% ± 3.0%
(24.1% - 30.1%)

Other sports N/A 10.8% ± 1.6%
(9.3% - 12.3%)

News and public affairs 18.3% ± 1.2%
(17.1% - 19.6%)

12.9% ± 2.0%
(10.9% - 14.8%)

Movies 18.6% ± 0.9%
(17.7% - 19.5%)

11.4% ± 1.6%
(9.9% - 13.0%)

Syndicated shows, series and
specials

17.4% ± 1.0%)
(16.3% - 18.4%)

17.6% ± 2.1%
(15.5% - 19.7%)

PBS and all other programming on
non-commercial signals

4.7% ±0.9%
(3.9% - 5.6%)

13.3% ± 3.3%
(10.1% - 16.6%)

Devotional and religious
programming

4.5% ± 0.4%
(4.1% - 4.9%)

5.9% ± 1.3%
(4.6% - 7.2%)

All programming on Canadian
signals

0.2% ± 0.1%
(0.0% - 0.3%)

1.0% ± 1.7%
(0.0% - 2.7%)
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2012
Live professional and college team
sports

37.9% ± 1.8%
(36.1% - 39.7%)

25.5% ± 2.9%
(22.6% - 28.4%)

Other sports N/A 9.0% ± 1.3%
(7.7% - 10.3%)

News and public affairs 22.8% ± 1.0%
(21.8% - 23.8%)

15.7% ± 1.7%
(14.0% - 17.4%)

Movies 15.3% ±0.8%
(14.5% - 16.1%)

12.1% ± 1.4%
(10.7% - 13.6%)

Syndicated shows, series and
specials

13.5% ± 0.6%
(12.9% - 14.1%)

16.0% ± 2.0%
(14.0% - 18.0%)

PBS and all other programming on
non-commercial signals

5.1% ± 0.8%
(4.3% - 5.9%)

15.1% ± 3.6%
11.5% - 18.6%

Devotional and religious
programming

4.8% ± 0.4%
(4.4% - 5.2%)

5.7% ± 0.8%
(5.0% - 6.5%)

All programming on Canadian
signals

0.6% ± 0.6%
(0.1% - 1.2%)

0.9% ± 0.7%
(0.2% - 1.6%)

2013
Live professional and college team
sports

37.7% ± 1.2%
(36.4% - 38.9%)

35.3% ±9.5%
(25.8% - 44.8%)

Other sports N/A 7.4% ± 1.5%
(5.9% - 8.9%)

News and public affairs 22.7% ± 1.0%
(21.7% - 23.6%)

9.5% ± 2.0%
(7.6% - 11.5%)

Movies 15.5% ± 0.8%
(14.7% - 16.2%)

12.4% ± 2.5%
(9.9% - 14.9%)

Syndicated shows, series and
specials

11.8% ± 0.7%
(11.0% - 12.5%)

16.3% ± 3.1%
(13.1% - 19.4%)

PBS and all other programming on
non-commercial signals

6.2% ± 0.8%
(5.4% - 7.0%)

15.4% ± 6.6%
(8.8% - 22.0%)

Devotional and religious
programming

5.1% ± 0.3%
(4.8% - 5.4%)

3.5% ± 0.9%
(2.6% - 4.3%)

All programming on Canadian
signals

1.2% ± 0.9%
(0.4% - 2.1%)

0.4% ± 0.3%
(0.1% - 0.6%)

Note: Data sources for Table 2 include Direct Testimony of Martin R. Frankel, Tables 5-8 (pp. 8 and 9) for
the Horowitz column and Tables IV-1 (p. 42), IV-2 (p. 44), and Appendix D (pp. D-8 through D-11) for the
Bortz column. Computation of margin of error and the 95% confidence interval for the Horowitz data
computed by N. Mathiowetz based on the standard errors presented by Dr. Frankel. All estimates rounded
to one significant digit. In 2010, the Horowitz estimate for all programming on Canadian Signals was
0.01% which rounds to 0.0% as presented in this table.
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56. Looking only at the data for 2013 (for illustrative purposes), we see significant

differences in the valuations for news and public affairs, syndicated shows, series, and

specials, PTV, and devotional programming. The wider confidence intervals seen in the

Horowitz-produced data renders several of the comparisons non-significant. For

example, looking at live professional and college team sports for 2013, the 95%

confidence interval produced from the Bortz data is 36.4% to 38.9%—a spread of ± 1.2

percentage points—whereas the interval produced from the Horowitz data is 25.8% to

44.8%—a spread of ± 9.5 percentage points.

V. THE FORD/RINGOLD SURVEY DOES NOT PROVIDE A RELIABLE
BASIS FOR ALLOCATING RELATIVE VALUE TO CANADIAN
PROGRAMMING

57. The written direct testimony of Debra J. Ringold summarizes the methodology

and estimates resulting from the Ford/Ringold survey of U.S. cable system operators who

retransmitted Canadian television stations as distant signals in 2010 through 2013. The

Ford/Ringold survey design is similar to that used by Bortz and Horowitz in which a

sample of cable system operators are interviewed about the relative value the operator

would assign to categories of programs using a constant sum methodology. However,

there are significant differences with respect to the sample design and the precision of the

estimates between the Ford/Ringold survey and the Bortz survey.

58. The Ford/Ringold design indicates that CSOs were interviewed about “one

Canadian signal randomly chosen from those Canadian signals retransmitted” (CCG-6, p.

4) but no information is provided as to how the signal was selected. It appears that the

sample design of for the Ford/Ringold survey gave preference to French-language signals

(“If cable systems were found to retransmit both an English-language and French-
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language Canadian signal, the system was interviewed with the French-language version

of the questionnaire, due to the smaller number of French-language systems” CCG-6, p.

6). As a result of this preference, the resulting analytic sample over-represents French-

language systems. Whereas French-language stations accounted for about 21% of distant

subscriber instances in 2013 (see CCG-1, Table 1 and Table 2, pp. 2-3, 5), the

composition of the Ford/Ringold analytic sample consists of between 36% to 55%

French-Language systems (computation based on data provided in CCG-6, Table 5 and

CCG-6, Table 6).17

59. Diamond (2011) asks, “Does the sample approximate the relevant characteristics

of the population?” In the case of the Ford/Ringold sample design, the analytic sample

clearly over-represents a segment of the population, that is the French-language stations.

60. Diamond (2011) also notes that “all sample surveys produce estimates of

population values, not exact measures of those values” (p. 381). One factor that affects

the margin of error around a survey estimate is the size of the analytic sample. In the

case of the study completed by Drs. Ford and Ringold, the sample sizes are extremely

small, leading to large 95% confidence intervals for those estimates. Listed below are the

estimates for the average value of the programming reported by Drs. Ford and Ringold in

Table 1 (CCG-6, p. 15) for the “live professional and college team sports” category.

Table 3 includes my computation of the standard errors as well as the 95% confidence

interval of the estimates, under the assumption of a simple random sample.

17 Specifically for 2010-2013, the proportion of French-Language Canadian Signals in the
Ford/Ringold analytic sample is 38% (8 of 21), 44% (8 of 18), 36% (5 of 14) and 55% (6
of 11), respectively.
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Table 3. Average Value of Live Professional and College Team Sports Shown on
Canadian Signals with Standard Errors and 95% Confidence Intervals

Year

Estimate produced
by Drs. Ford and

Ringold
(Table 1)

(Sample size in
parentheses)

Standard
Deviation
produced
by Drs.

Ford and
Ringold
(Table 1)

Standard
Error of the

Estimate

95% Confidence
Interval

(based on the
standard error of

the estimate)

2010 26.67
(21)

18.05 3.94 18.45 to 34.88

2011 14.72**
(18)

9.92** 2.35** 10.14 to 19.30**

2012 21.07
(14)

21.23 5.67 8.81 to 33.33

2013 20.91
(11)

17.72 5.34 9.01 to 32.83

** My analysis of the Ford/Ringold data indicates that for 2011, the average value of live
professional and college team sports is 15.52 with a standard deviation of 10.26, a
standard error of 2.34 and a 95% confidence interval of 10.58 to 20.47

61. Two points of interest. First, Drs. Ford and Ringold produced standard deviations

of the estimates, not standard errors. A standard deviation measures the dispersion of a

set of data whereas a standard error is a measure of the reliability of an estimate. The two

measures are related in that the standard error of an estimate is equal to the standard

deviation of the estimate divided by the square root of the sample size. The 95%

confidence interval, as described by Diamond (2011) “means that if 100 samples of the

same size were drawn, the confidence interval expected for at least 95 of the samples

would be expected to include the true population value” (p. 381). It does not mean that

one is 95% confident that the true population value falls within the range provided.

Second, in contrast to the Bortz survey, we see that the small sample size for the
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Ford/Ringold survey leads to highly unreliable estimates (that is, wide confidence

intervals).

62. The over-representation of French-speaking channels, coupled with the unreliable

estimates, render the data from the Ford/Ringold study to be of little to no utility with

respect to the issue of relative market value of Canadian programming on Canadian

distant signals retransmitted by cable system operators in the United States.

63. Beyond the problems outlined above, a secondary issue with respect to the report

of Drs. Ford and Ringold is the production of importance estimates for programming on

TBS, U.S. superstations, and U.S. independent stations. Drs. Ford and Ringold note that

the assessment of the relative importance of programming on these stations was

conducted “to reduce the chances that respondents would guess the survey purpose or

sponsor” (CCG-6, p. 4). Although I am supportive of the goal of masking the survey’s

purpose and sponsorship to respondents, the introduction of program categories that

differ from those related to the primary purpose of the study adds unnecessarily to the

cognitive burden of the respondents. Rather than simply reporting on the one constant

sum question of interest before the CRJs, respondents to the Ford/Ringold survey were

queried with respect to (up to) three different sets of program categories. This additional

burden was unnecessary and may have led to confusion on the part of the respondents

when reporting on the key question of interest, the relative programming value for

Signal B stations.

64. Grouping together superstations such as WGN and WPIX with the cable network

TBS likely led to additional confusion. Apart from the fact that TBS is not a distant

signal, several of the program categories included in the constant sum question for
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Signal A cable systems are irrelevant to TBS (news, children’s programming, and

devotional categories). Asking respondents to report on the relative value of

programming that is not even offered would most likely further confuse respondents.

According to the data produced by Drs. Ford and Ringold, of the 42 times that

respondents were queried about a “superstation,” 68.9% of the respondents were

answering the questions with respect to TBS.

65. Similar to the estimates for the Canadian distant signals, the estimates for

superstations (Table 2, CCG-6, p. 16) and independent stations (Table 3, CCG-6, p. 17)

are based on very small sample sizes and are therefore subject to wide confidence

intervals (unreliable estimates). Table 4 provides the standard errors and 95%

confidence intervals for the live professional and college team sports based on the means

and standard deviations produced by Drs. Ford and Ringold.
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Table 4. Average Value of Live Professional and College Team Sports Shown on
“superstations” and independent stations with Standard Errors and
95% Confidence Intervals

Year

Estimate produced
by Drs. Ford and

Ringold
(Table 2 or 3)

(Sample size in
parentheses)

Standard
Deviation
produced
by Drs.

Ford and
Ringold
(Table 2

or 3)

Standard
Error of the

Estimate

95% Confidence
Interval

(based on the
standard error of

the estimate)

Superstation Estimates
2010 35.00

(19)
20.75 4.76 25.67 to 44.33

2011 26.76
(17)

11.58 2.81 21.26 to 32.26

2012 19.64
(14)

12.32 3.29 13.19 to 26.09

2013 23.50
(10)

16.17 5.11 13.48 to 33.52

Independent Estimates
2010 16.25

(4)
17.97 8.99 -1.37 to 33.87

2011 25.00
(5)

16.58 7.41 10.47 to 39.53

2012 24.00
(5)

4.18 1.87 20.33 to 27.66

2013 31.67
(3)

14.43 8.33 15.34 to 48.00

Note: Standard errors and confidence intervals produced for comparison purposes only. It is my usual
practice to not produce estimates or confidence intervals when the number of observations within a cell is
below n=20.

Similar to the estimates of Canadian distant signals, the unreliability of the estimates

renders them uninformative with respect to understanding program valuations for

superstations and independent stations.
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I. [ TRODUCTIO . A D SUl\lMARY 

1. My name is Judith Meyka and I have over 15 years of experience in the 

cable television industry, including experience as an executi ve responsible for the 

valuation and acquisition of television programming for major cable MSOs (multiple 

system operators). r am submitting this testimony to the Copyri ght Royalty Jud ges on 

behalf of the Joint Sports Claimants ("JSC") in connection with the 2004-2005 Cab le 

Royalty Distribution Proceeding. 

2. 1 understand that this proceeding involves the distribution of the 

compul sory licensing royalties paid by cable operators to dis tribute non-network 

programming on distant signals during the years 2004 and 2005. I further understand that 

the goal in distributing these royalties among the copyright owners o f the programming is 

to allocate the royalties so that each group of copyright owners receives, as a percentage, 

what it would have received in a free marketplace if there were no compul sory license. 

This means that there must be a relative value assigned to each category of distant s ignal 

programming, i.e., live professional and collegiate team sports, movies, syndicated 

programs, news and public affairs programs, public television programming, Canadian 

programming and devotional programming. 

3. At the request of JSC, [ have reviewed the report of Bortz Media & Spo1ts 

Group, Inc. ("Bortz") entitled "Cable Operator Valuation of Distant Signal Non-Network 

Programming: 2004-05 ," dated June I, 2009 (JSC 04-05 Ex. !) . That Repo,t discusses 

the results of two constan t sum surveys in which a random sample of cable operators 

were asked to value the different types of programming on the distant s ignals they carried 
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during the years 2004 and 2005, respectively. The purpose of my testimony is to assess 

those results in light of my experience in the cable industry. 

4. As explained more fully below, [ believe the Bortz survey resu lts are 

consistent with my experience as a cab le industry programming executive. fn particular, 

I agree that live professional and co llegiate sports programming is, and was during 2004-

2005, the most valuable type of non-network programming on distant signals. In a 

marketplace absent compulsory licensing, cable operators likely would have allocated no 

less than 33-3 7% of their distant signal non-network programming budget to acquire that 

programming, as reflected in the Bortz survey results. I also agree, as set forth in the 

Bortz survey results, that there were no changes in the marketplace between the years 

l 998-1999 and 2004-2005 that would have significantly affected the relative market 

values of sports and the other categories of non-network programming on distant signals. 

ll. QUALIFICATIONS 

5. I became involved in the cable industry in 1992 after I joined the law firm 

of Ballard Spahr Andrews & Ingersoll. As an associate attorney, I acted as counsel to the 

programming group Tele-Communications, Inc. ("TCI"), then the largest and most 

influential MSO in the country. My work with TCI included pait icipation in the 

negotiation of retransmission consent agreements with broadcast television stations 

entered into as a result of the implementation of the 1992 Cable Act and the negotiation 

of cable network distribution agreements. 

6. In 1998, I became Vice President of Programming for MediaOne, then a 

major MSO with over five million subsc1i bers. In 2000, AT&T Broadband acquired 

MediaOne and I remained with the company in the same position. AT&T Broadband had 

2 
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previously acquired TC! and had become the largest MSO in the country. My 

responsibilities with both companies included securing distribution rights for cable 

television programming. I also supervised the acquisition of international programming 

content and participated in the development of advanced products such as video on 

demand. 

7. In 2002, Comcast acquired AT&T Broadband. I then took a position as 

Senior Vice President of Distribution with iNDemand, a pay-per-view and on demand 

movie and sports distribution enti ty owned by several MSOs including Comcast and 

T ime Warner Cable. I was responsible for all matters related to the distribution of the 

programming content offered by iNDemand to the various cable operators. 

8. In 2003, I accepted a position with Adel phia Communications to lead its 

programming group as Senior Vice President of Programming. At the time, Adelphia 

was the fifth largest cable operator with over five million subscribers located throughout 

3 1 states. I was responsible for acquiring and managing distribution rights for 

programming valued in excess of $ 1 bill ion annually. 1 coordinated programming efforts 

with the company's five regional divisions and oversaw the composition of all channel 

line-ups. ll was my responsibility to develop and implement programming strategies that 

most effectively promoted the growth of the subscriber base and the rollout of advanced 

distribution platfonns. 

9. I remained at Adelphia unti l August 2006 when the company was sold to 

Comcast and Time Warner Cable. Since that time, I have worked as an independent 

consultant providing guidance and advice to cable industry clients including television 

content providers and new and establi shed programming distribution companies. 
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I 0. Throughout my career in the cable industry, l have been closel y involved 

with video programming (including distant signal programming) and the myriad issues 

relating to the purchase and distribution of this co ntent. I have negotiated hundreds of 

cable programmi ng distribution agreements and broadcast retransmission consent 

agreements. My responsibilities have required me to develop an unders tand ing of, and 

appreciation fo r, the variety o f available programming, the value of various program 

offerings and the financial ramificati ons for securing different types of programming. 

[II. DETERMINANTS O F MARKET VALUE 

I l. Subscribers are the lifeblood of the cabl e operator because with.out them, 

there is no bus iness. Subscribers can be gained or lost based on the programming offered 

to them by a distributor. Cable operators, therefore, must constantly assess the value of 

the programming they include within a channel line-up to ensure maximum subscriber 

satisfaction. The value of any paiticular programming to a cable operator is derived from 

the perceived value of such programming to the subscriber. The higher the perceived 

value to the subscriber, the more potential such programming has to attract and reta in 

such subscribers. 

I 2. The cable industry is a competitive marketplace with cable operators 

competing against other dis tributors for fee-paying subscribers. The objective for any 

distributor is to provide programming options that wi ll result in maximum subscriber 

growth and minimal loss of existing subscribers . While other factors may ultimately 

influence a decision of whether or not to carry a particular channel, the type of 

programming on that channel is of paramount importance. This is pa1ticularly true of 

distant s ignals carried pursuant to the compulsory licensing provisions of Section 111 of 
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U1e Copyright Act. By law a cable operator may not insert local advertising spots within 

a distant s ignal and, thus, there is no oppo1tunity to receive advertising revenue to off: ct 

any of the cost of the channel. Including a distant signal on a channel line-up n:iust bring 

value to that line-up by ii1creasing its attractiveness to sub cribers. MSOs caITy di tant 

signals based solely on the value of the programming on the signal and the potential 

impact of the signal on subscriber numbers. 

I . THE BORTZS R E 

13. l understand that the Bortz survey of cable operators is conducted each 

year to determine the re lative val ue cable operator place on the various types of non­

network programming transmitted by distant signal . The results of the 2004 and 2005 

surveys as set forth in Table 1-1 of the Bortz Repot1 are as follows: 

T~e~1. 
astrt Sige Pr~ramirgVawtioo$u:ies, 2004..Q'j 

u1.e prdesscra aid cx:l kge te:rn ~s 

l\lb..ies 

Syrc:kaed S""CMS, S:riES aX:J spa:ias 

Ne.'S od JX.ljic afairs p-cgars 

Da.olicra aid religrus p-c:gamirg 

PBS aid all cthEr pro;:rcmring m rm<:amatia sigias 

.AJI prcgamirg m Qna:lia, sigia s 

Tcta* 

*CliUTrS rraynct. a:i:ltolcta d.eto rardrg. 

33.5'/o 

17.8 

18.7 

18.4 

7.8 

3.5 

0.2 

1000% 

33.9% 

19.2 

184 

148 

66 

37 

Q3 

1ffi.0% 

14. The 2004-2005 Bortz survey results are similar to those reflected in the 

1998-1999 Bortz surveys. A comparison of the results of the 1998-1999 and 2004-2005 

surveys are shown in Table I-2 of the Bortz Repo1t as set faith below: 
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Table 1-2. 
Comparison a Distant Signal Progrc111ming Valuation Studies, 

1998-1999 and 2004-a:>05 

1998 1999 2004 2005 

Live professional aid cd lege toom 
37.0% 38.8% 33.5% 36.9% 

spcrts 

Mavies 21.9 22.0 17.8 19.2 

Syrdicated sh:JvVS, sei es aid 
17.8 15.8 187 18.4 

spedas 

NEWS aid pl.blic affairs programs 14.8 14.7 18.4 14.8 

Devotional aid religirus 
5.3 5.7 7.8 6.6 

progamrring 
PBS aid all cthEr prograrrming on 

2.9 2.9 3.5 3.7 non-corrmErcia sigrals 

All prograrrmirg on Ca1adia1 signa s 0.4 02 0.2 0.3 

Tcta* 100.0% 100.0% 100.0% 100.0% 

*Columns rmynot add to total due to rounding. 

15. As discussed above, the value of any particular category of distant signal 

programming is directly related to the ability of the programming to attract and retain 

subscribers. Each cable operator, given the particular circumstances of its system, is 

likely to value the various categories of programming differently. Based on my 

experience in the cable television industry, however, I believe the Bortz survey results 

provide an accurate assessment of how the cable industry as a whole would have 

allocated its distant s ignal royalty payments for the years 2004 and 2005. 

16. I further believe that the general consistency between the 1998- 1999 and 

2004-2005 survey results accurately reflects the fact that there were no changes in the 

marketplace during this period that would have significantly a ffected the relative values 

of the different categories of programming on distant signals. This is not to say that the 

cable industry remained static during such period. The cable industry continually goes 

through shifts and changes. From 1998 to 2005 there were several large mergers or 
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acquisit ions of cable companies which resulted in increased consolidation within the 

industry and a smaller number of total cable operators controlling a larger po11ion of the 

total cable subscriber universe. Further, there was a significant advancement of new 

di stribution technologies during this time period. [t was an important growth phase for 

the deployment of the "on-demand" platform which provided subscribers with a 

selection of thousands of hours of programming to watch at a time of their choosing. rt 

was also a time of increased distribution and utilization of the digital video recorder 

(OVR). a technological advancement over the VCR, which allowed a subscriber to record 

any television program for time-shifted vi ewing. These innovations were of great 

importance to the overall growth of the cable industry, but they did not, in my opinion, 

signi fi cantly affect the relative values that the industry as a whole ascribed to the 

different categories of non-network programming on distant signals. 

A. Sports Programming 

17. The Bortz surveys show that cable operators valued live sports 

programming more than any other category of distant signal programming. In 2004, they 

wou ld have allocated 33.5% of their distant signal programming budget to live spo1ts 

programmi ng and, in 2005, they would have allocated 36.9% of that budget. These 

results are generall y consistent with my experience; indeed, l believe they represent a 

conservative estimate of the relati ve amounts that cable operators would have paid for the 

live non-network sports programming on distant signals during the years 2004 and 2005. 

18. Other witnesses with substantial cable industry experience have appeared 

in prior cable royalty di stribution proceedings to explain why the cable industry values 
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sports programming so highly. I have reviewed the written testimony of the fo ll owing 

witnesses: 

• June Travis, the fotmer Executive Vice President, Chief Operating 

Officer and Board member of the National Cabl e and 

Telecommunications Association ("NCTA"), an executive at what had 

been the nation's largest MSO and Chief Operating Officer of a 

medium-sized MSO. See JSC 04-05 Ex. 14 

• Judith Allen, a marketing and programming executive with a major 

cable network and two large MSOs. See JSC 04-05 Ex. 15 

• Michael Egan, co-owner of a small MSO and progrnmming executive 

at a large MSO. See JSC 04-04 Ex. 16 

• Jeny Maglio, a marketing and programming executive with a small 

MSO and what was at the time the third largest MSO. See JSC 04-05 

Ex. 17 

• Trygve Myhren, President of a small MSO and fotmer Chai1man and 

CEO of a mid-sized MSO. See JSC 04-05 Ex 18 

• James P. Mooney, President and CEO of the NCT A. See JSC 04-05 

Ex. 19 

• Robert Wussier, the former CEO of Superstation WTBS. See JSC 04-

05 Ex . 20 

• Roger Werner, the former CEO of ESPN, Inc. See JSC 04-05 Ex. 21 

19. I agree with the statements made by these witnesses concerning the value 

of live sports programming to the cable operator. I also believe that the reasons given by 
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these witnesses as lo why live sports programming is valued so highly by cable operators 

are sti ll relevant and equally applicable lo the period 2004-2005. 

20. It has long been the case that live sports programming is the most 

expensive programming purchased by cable operators. It is considered "must-have" 

marquee programming necessary to attract new subscribers and keep existing subscribers 

satisfied. Live sports programmi ng was the primary dri ver of the increase in cable 

penetration in the 1990s and continues to be the focus of _the competition for subscribers 

between cable operators and satell ite television distributors. 

2 1. Spotts are an important and integral pa1i of our culture and society. Fans 

will often schedule their lives around a live televised sporting event. It is the most unique 

programming offered by a cable operator in that it is li ve, non-repeat programmi ng 

presented in real time and generally available on only one outlet (i.e., one network or 

channel). Unlike other types of programming, it is one-of-a-kind. You cannot substitute 

one game for another, one team for another or one spo1i for another. A passionate sports 

fan is wi lling to spend money to watch his or her team play and is not hesitant to switch 

out video providers if one is not able to make that happen. For the cable operator, this 

means that sports programming plays a significant role in the composition of a channel 

line-up and in the successful acquisi tion and retention of subscribers. 

22. Sports fans are also the most vocal and passionate when it comes to their 

desired spo11s programming. They are intensely loyal to their teams whether they 

themselves are local to that team or they are a "displaced" fan located in another city 

looking for access to their teams' events. They may not subscribe to a cable operator's 

services if particular sports programming is not avai lable and they are the first to respond 
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or voice an op ini on if a channel with sports programming is dropped or is even believed 

to be at risk of being dropped from an operator's line-up. Because of its importance to a 

spo1is enthusiast, a cable system's decision to drop a chan11el with popular sports 

programming can and does result in the loss of subscriber and thus a loss of revenue. 

23. In the years 2004 and 2005, the most significant distant signal was 

Superstation WGN , a Chicago TV station. At that time, WGN was carried by 

approximately 72% of all Form 3 systems which carried a distant signal. 1 In fact, during 

this period, the roya lt ies paid to can-y WGN represented approximately 63% to 65% of 

all royalties paid by all Fonn 3 systems to carry distant s ignals.2 In terms of its ability to 

attract and retain subscribers, the spmis programming on WGN, which included the 

Major League Baseball telecasts of the Cubs and White Sox and the National Basketball 

Association telecasts of the Chicago Bulls, was the most valuable programming that 

WGN offered to cable operators. In some cases and on certain channel line-ups, WGN 

was a staple that had been carried for many years and was well known to subsc1ibers as 

"home" to the above-mentioned sports programming. The live sports programming on 

WGN provided popu lar programming not avai lable elsewhere and brought great value to 

the cable operator's subscriber offering. For the cable operator, canying live sports 

programming on WGN enhanced the value and appeal of a channel line-up resulting in 

increased subscriber satisfaction. 

24. It was during 2004-2005, while at Adelphi a, that l had the opportunity to 

meet with WGN representatives to discuss their request for additional launches of the 

signal beyond the markets where it was already carried. The conversation was focused 

1 Source: Cab le Data Corporation (JSC 04-05 Ex. 22). 
2 id. 
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on increasing the availability of the live sports programming carried on WGN lo more 

subscribers and the value the addition of that programming would bring to a channel line­

up. The primaiy reason to launch WGN was to bring unique, desired programming in the 

fom, of live spo1is programming to a market because it had the greatest impact on 

increasing subscriber satisfaction and ultimately attracting new subscribers or keeping 

existing subscribers. 

25. Other than WGN, the majority of distant signals can-ied by cable operators 

during the years 2004-2005 were local or regional distant signals imported into a nearby 

cable system. These channels were included within a line-up to provide popular regional 

spo1ts programming or local interest or news programming from a larger market or 

neighboring state. Again, there was value to the cable operator in being able lo offer 

programming that was unavail able elsewhere and had a particular significance to the 

subscriber. Sports programming shown on regionally-available distant signals also 

provided the cable operator with a strong vehicle to support subscriber acquisition and 

retention campaigns and ultimately the growth of subscriber numbers. 

B. Other Programming 

26. As set forth in Table [- I above, the Bortz surveys show that cable 

operators, in 2004 and 2005, would have allocated somewhere between 15-19% of their 

distant signal programming budget to each of the categories of movies, syndicated 

programming and news and local affairs programming. Other categories such as public 

television, devotional programming and Canadian programming received much smaller 

a llocations -- although the smaller allocations for public television and Canadian 

programming are at least partiall y attributable to the fact that a relatively smaller number 
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of cable systems carry such programming on a distant signal basis . These results 

generally al ign with my beliefs as to how the cable industry would have allocated its tota l 

distant s ignal programming budget fo r the years 2004 and 2005. [ would add, however, 

that it is possible that a cable operator in a system without a local public television 

programming station might place a higher value on that category of programming 

because of the nature of the content in that it is generally unavailable elsewhere and 

includes popular programs (such as certain children's shows) that are readily recognized 

by a subscriber. 

27. As previously expressed, subscriber satisfaction is key to growing and 

retaining subscribers. Subscriber satisfaction comes from offering customers a mix and 

blend of programming that fulfills their desires for video programming and produces the 

greatest subscriber demand. News and local interest programming, public television 

programming, movies and syndicated programming are all a part of that m ix. Live sports 

programming, local news and public affairs programming and public television 

programming are paiticularl y important components of the offering because they bring 

unique content that may not be available on other channels in the line-up.3 By contrast, 

movies and syndicated programs are more read ily available elsewhere and fungible with 

other similar programming and thus are not as effective in attracting and retaining 

subscribers for the cable operator. 

3 To a lesser extent, devotional and Canad ian programming may also add a unique element to the 
programming mix tltat might otherwise be unavailable to a cable operator. 
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I declare under the penalty of perjury that the foregoing is true and correct to the 

best of my knowledge and belief. 

g~ I, PMJ 
ate 
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TESTIMONY OF JAMES P. MOONEY 

ON BEHALF OF THE JOINT SPORTS CLAIMANTS 

fN THE 1990-1992 CABLE ROYALTY DISTRIBUTION PROCEEDING 

AUGUST 1995 

Qualifications 

I served as the President and Chief Executive Officer of the National Cable 

Television Association ("NCTA") from July 1984 through June 1993. NCTA is the 

principal trade association of the cable television i.ndustry. During my tenure as 

President and CEO, the NCTA membership consisted of cable operators serving over 

90% of the 57 million cable subscribing households in the United States, and over 60 

nationally distributed cable programming networks. While at NCTA, I managed a 

staff of nearly one hundred employees and an annual budget of $30 million. I also 

served as a member of the Association' s board of directors and executive committee. 

As spokesman for the cable industry, I had frequent contact with senior 

executives of virtually every major MSO and cable network (including various 

superstation interests). I was personally involved in intra-industry discussions and 

strategizing concerning, among other matters, the cable television compulsory license . 

Allocation Hearing Exhibit 1039
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I represented the cable industry, both in negotiations with other parties and before the 

Congress , on a variety of issues, including the compulsory license . 

Prior to becoming President and CEO of NCT A, I served for three years as 

the Association's Chief Operating Officer. Before that I served as Chief of Staff to 

the Majority Whip of the U .S. House of Representatives . 

Summary 

I understand that this proceeding involves allocation of the 1990-1992 

royalty fees collected pursuant to Section 111 of the Copyright Act. I further 

understand that , in past proceedings, these royalties have been allocated among the 

copyright owners based upon the relative value of the programming . The Joint Sports 

Claimants have asked for my views concerning the value the cable industry placed on 

distant signal sports programming (as opposed to distant signal movies and syndicated 

shows) during the 1990-1992 period . 

For the reasons set forth below, it is my opinion that cable operators value 

distant signals, including ''superstations," principally for their telecasts of major 

league sporting events. Other programming features of the standard superstation 

lineup, i .e . movies and syndicated shows, are plentiful on cable basic networks . 

Consequently, absent major league sports, I believe the economic and political 

disadvantages of the compulsory license system would otherwise lead the cable 

industry to forego continued support of the license, insofar as it affects carriage of 

distant (as opposed to local) signals. The cable industry has continued to support the 
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compulsory license -- notwithstanding the political consequences of that action -­

primarily to ensure continued access to the major sports events televised by 

superstations and other distant signals . 

Background 

Cable television began to take its modern form in the late-1970's, when 

technological advances made possible the construction of systems with large channel 

capacities at practicable cost. Thus, traditional 6 and 12 channel "community 

antenna" systems could be rebuilt with sufficient bandwidth to accommodate 24, 36 

and even 42 channels, and for the first time cable seemed attractive outside of rural 

areas. Blue sky euphoria ran high. As Newsweek magazine somewhat breathlessly 

announced in 1981, "The wire is bringing in a flood of new programs -- and new 

technology that could transform the American borne. " (Newsweek, August 24, 1981 , 

p.44.) 

But the fact is that until the mid-1980's cable was a medium without its 

own message. Elaborate program creation and distribution infrastructures had long 

existed to serve the broadcast and theatrical movie industries, but, apart from local 

access channels and a premium channel business pioneered by Time, Inc. 's HBO, 

cable-specific programming trailed far behind the creation of cable distribution plant. 

Indeed, notwithstanding the launch of over 50 nationally distributed cable networks 

between 1978 and 1985, made-for-cable programming did not really begin to make a 

mark until after basic service rate deregulation took effect in 1986. Deregulation led 
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directly to increased programming expenditures, and , increased programming 

expenditures led directly to quality improvements that increased subscribership, 

viewership, and ad revenues for the cable networks. 

One important exception must be made to this commentary, however, 

concerning the role in cable played by the out-of-market, or "distant" broadcast 

signal. In the absence of cable-specific programming, the engine that drove cable 

subscriber penetration throughout the late 1970's and early 1980's was the distant 

signal, and in particular the "superstations." Whether overtly cable friendly, as in the 

case of Ted Turner's WTBS, or ostensibly involuntary , as in the case of WGN, 

WWOR and WPIX, the cable superstations provided the "added value" cable needed 

as it moved out of the rural areas and into suburban and urban settings. 

The satellite delivered superstations (as well as other independent TV 

stations distributed regionally to cable systems by microwave), substantially increased 

the amount of syndicated shows, movies and sports available in a given television 

market, and, in effect, allowed the subscriber to bypass Federal regulatory policies 

which sharply limited the number of TV stations in most areas. Until the mid-1980's 

very few "independent" TV stations existed outside the top 50 markets. As a result 

of F .C.C. rules, the typical smaller market had no more than 3 stations, each of them 

an affiliate of one of the 3 major networks. 
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Cable in the 1990's: The Programming Revolution 

The proliferation since the 1980's of new independent stations, the advent 

of the Fox network, and the maturation of cable as a video medium in its own right 

make the television universe of the 1970's seem a far away world, indeed. Since the 

late 1980's the typical American TV household has available to it several dozens of 

nationally distributed networks, including basic cable networks such as USA, TNT 

and the Family Channel which -- together with large parts of the schedules of 

networks such as A&E, Discovery, Lifetime, Nickelodeon and Bravo -- are frankly 

modeled on the "look" and program content of an independent broadcast station. 

A look at the Washington, D .C . cable system's (D.C. Cablevision) lineup 

of channels -- which is typical in the industry -- illustrates the plenitude of syndicated 

programs and movies on cable basic networks, and the overall enormous number of 

programming choices available to basic subscribers as alternatives to the three 

traditional broadcast networks. During the week beginning July 16, 1995, subscribers 

to D.C . Cablevision's basic service tier could have chosen among more than 4 movies 

per evening shown among the 8 cable basic networks listed above, in addition to the 

back to back movie lineup on AMC, and the 4 evening movies available during the 

week on the 3 local independent broadcast stations. 1 Comparable prime time figures 

for syndicated programs during the same week were an average of 14.6 hours of 

1 All program· scheduling information of D. C. Cablevision in this and subsequent 
sections of this paper are taken from The Washington Posr's TV Week magazine 
covering the period July 16-22, 1995. 
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programming per evening on the 8 cable networks and 5. 5 hours per evening on the 

local independent broadcast stations (excluding in all cases the schedules of NBC, 

ABC and CBS affiliates) . It requires little analysis to conclude that the unique role 

once played by superstations in these program categories is now a matter of history. 

The cable programming revolution has not come inexpensively. Operator 

spending for programming roughly doubled between 1986 and 1993, from $2 billion 

to $4 billion, almost all of it in license fees to cable networks. Basic subscribers 

increased during the same period only from 42 million to 59 million. ( Cable 

Television Developments, National Cable Television Association, 1994.) Cable 

networks, however, typically have softened disproportionate increases in program 

costs by providing cable operators with carriage incentives ranging from local 

advertising "avails" to licensing discounts on packages of commonly owned networks. 

Since channel capacity on most cable systems still falls short of the number of 

networks seeking carriage, the competition among networks seeking slots on cable 

systems can be fierce, with some of the newer entrants actually offering to reverse the 

customary direction of cash flow, and pay carriage fees to the operators. 

Cash incentives offered to operators for network carriage still are relatively 

rare, but that such schemes exist at all illustrates both the abundance of cable 

programing available to operators, and the atypical circumstances which now 

characterize the business of distributing superstations signals. Satellite carriers · 

offering tl1ese signals obviously can adjust the transport fees they charge to operators 

to fit specific competitive circumstances, but they have no control over the copyright 
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fees established by the government for operator use of these signals. Nor are they 

able to offer incentives such as local ad "avails" since the Copyright Act strictly 

forbids alteration of the signals' content. Superstation signals, therefore , increasingly 

are a commodity outside the normal rules of the burgeoning marketplace for cable 

programming. Just as they have lost much of their unique programming value in the 

face of proliferating cable networks, the commercial circumstances under which they 

are made available to operators have become, comparatively speaking, increasingly 

expensive and inflexible . 

Controversy Over the Compulsory License 

The legal, legislative and political history which gave rise to the cable 

compulsory license is beyond the scope of my testimony . It is sufficient for these 

purposes to say that in 1976 Congress validated the practice of cable operators 

retransmitting broadcast signals, local and distant, but imposed an obligation on them 

to pay a royalty fee for the use of distant signals. 

Over time, the compulsory license became something of a political albatross 

for the cable industry . Beginning in 1979 representatives of the program production 

community, professional sports and the broadcasters formally asked Congress to 

repeal the compulsory license . In each of the six subsequent Congresses some or all 

of these groups reiterated their demands for the license's repeal , frequently in 

hearings convened for the purpose . Many of the industry's critics repeatedly cited tbe 
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license as a prime example of cable's "special treatment," and the cause of a 

perceived ''uneven playing field." 

The FCC joined the fray in 1988 when it established "syndex" rules 

allowing local TV stations which had purchased exclusive rights to specific syndicated 

programs to require cable operators to delete those programs from distant signals 

imported into the local station's market. Five months later, in an associated 

proceeding, the Conunission voted to recommend to Congress that the license itself be 

repealed. 

The actual political likelihood of the license being repealed during this 

period was no more than slight. The role played by the controversy over the license 

was substantial, however. The resentment within the broadcasting community at 

cable's ability "to compete with broadcasters using the broadcasters' own signals," 

whether strictly rational or not, grew rather than diminished during the 1980's, and 

played an important part in mobilizing broadcasting industry support of cable 

re-regulation in the early 1990's. Similarly, the long running "backyard dish" 

controversy of the late 1980's, in which C-band dish dealers sought a Congressionally 

legislated mandate to obtain distribution rights for cable program networks in the C­

band market, pitted cable interests against the C-band dealers' claims that all they 

wanted was a fair analogue to the cable compulsory license. The dish dealers' 

insistence on "equal treatment" bore fruit when Congress included "access to cable 

programming" provisions in the 1992 cable re-regulation bill. 
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Of greater consequence, during this same period copyright holders of 

programming carried on distant signal stations raised repeated complaints about the 

compulsory license and sought to tar the cable industry as an "unregulated 

monopoly." This phrase was taken up as a battle cry by editorial writers around the 

country, and by the industry's critics inside and outside of Congress. It was , after the 

wounds the industry inflicted on itself through its pricing and service policies, the 

single most important factor leading to Congressional enactment -- over President 

Bush's veto -- of cable re-regulation in 1992. 

During the period discussed the cable industry's leadership was for the most 

part aware of the diminishing commercial value of distant (as distinguished from 

local) signals, and of the growing political liabilities of the compulsory license 

system, at least insofar as it concerned distant signals . Why, then, did the license 

survive? 

The answer to this question is that from the cable perspective, the principal 

impediment to reaching a settlement that would have called for the license's repeal 

was sports. 

The Sports Difference 

Sports programming represents the one peculiarly attractive attribute of 

distant signals , particularly superstations, which has remained constant since Ted 

Turner's WTBS went on the satellite in 1976. Unlike syndicated sitcoms, 
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action-adventure shows, talk shows, game shows and movies, major league sporting 

events are sold to television in accordance with teams' franchise agreements, which 

almost always require a degree of geographic exclusivity within the sport. Thus while 

any cable network can compete for national distribution rights to any package of 

movies or series programs, absent the compulsory license, a distant signal such as 

WTBS would not as a practical matter have the ability to contract for national 

distribution of an individual team's sports programming. 

By virtue of the compulsory license, superstations, can overcome the 

practical obstacles to showing national sports progranuning and an invariable attribute 

of all superstations has been inclusion of major league sports in the program lineup. 

Indeed, the principal motivating factor in Ted Turner's 1976 purchase of the Atlanta 

Braves was protection of his capacity to nationally telecast major league baseball 

games, an advantage he would have lost had the Braves' then owners gone ahead with 

a plan to move the money-losing team out of Atlanta. The following year Turner 

purchased the Atlanta Hawks basketball team, citing the same reasons. (Goldberg and 

Goldberg, Citizen Turner, Harcourt Brace, 1995, pp. 174-178, 194). Had Turner not 

taken these steps, and lost the Braves and Hawks games, it is unlikely that WTBS 

ever would have gone beyond being a regional signal on cable systems, or that the 

entire superstation phenomenon would have occurred. 

The continuing importance of superstation-delivered major league sports to 

cable companies can be seen, again, by looking at the charU1el lineup of the 

Washingt.on, D.C. cable system during the week of July 16, 1995. D.C. Cablevision 
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subscribers had a choice of 15 games over the 7 day period: 5 were Orioles games, of 

which 3 were available off-air . Of the remaining 10 (out of market) games, 7 were 

on superscations. When it comes to major league sports, then, superstations quite 

clearly fulfill a radicaJly more important role on the D. C. cable system than the one 

they now play in other program categories . This is typical throughout the industry . 

Another way in which major league sporting events differ from other kinds 

of programming is the way in which fan loyalty strongly discourages removal of 

favorite teams' games from a cable system's menu of viewing options. It is a rule of 

thumb in the cable industry that not all cable subscribers are sports fans, but all sports 

fans are cable subscribers, and the easiest way to make them unhappy is to cut off 

their access to teams they follow . Another generally accepted mle of thumb is that 

sports fans are uniquely capable of outrage . 

Tales of subscriber uproar over planned "drops " of superstations are 

legendary in the cable industry . When the Media General cable system in Fairfax 

Country, Virginia, decided to drop WGN in the middle of the 1988 baseball season, 

angry Chicago Cubs fans deluged me country council with phone calls and petitions 

demanding that the signal be restored . While the council had no authority to dictate 

the cable system's programming choices, it could -- and did -- immediately begin to 

deny otherwise routine requests by Media General dealing with buildout schedules, 

imposing daily fines when the company's construction crews couldn't keep up . After 

a group of subscribers calling themselves "Citizens for the Cubs" filed a lawsuit 
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against the company accusing it of failing to live up to its franchise requirements 

concerning, among other things, the buildout schedule, Media General capitulated and 

restored WGN to its lineup. 

Similar controversies over planned drops of superstations (most of which, 

interestingly, also involved the Cubs) have occurred in other parts of the country, 

most frequently in the immediate aftermath of royalty increases ordered by the now 

disbanded Copyright Royalty Tribunal. 

While serving as President of NCT A, on numerous occasions I was 

questioned by Members of Congress upset that cable systems located in their districts 

or states planned to drop distant signals carrying constituents' favorite teams. On 

more than one occasion Members of Congress publicly complained to me that the 

superstation televising rheir favorite team's games was unavailable on the cable 

systems serving their home in the Washington, D .C . area. Once a United States 

Senator whose local home was in Montgomery County , Maryland, and who 

apparently believed (ironically) that coverage of Cubs games was a peculiar feature of 

the Fairfax County, Virginia cable system, repeatedly asked me in a hearing why the 

Montgomery County cable system couldn't carry the Fairfax County system's 

programming. In the time it took me to elicit that it was the Cubs games on WGN he 

was after, the exchange had become somewhat murky to most others in the hearing 

room, but no one missed that he felt strongly about it. (Hearing, Committee on 

Commerce, Science and Transportation, Subcommittee on Communications, October 

25, 1989, pp . 117-119.) 
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The ardor sports fans feel for their favorite teams was summed up by the 

Chicago native who led the Fairfax County citizens' effort to restore WGN to the 

Media General dial. "I have followed the Cubs since I can remember," said Larry 

Krakover. "I grew up with tbe team. It means a lot to keep up with them." (The 

Washington Post, July 1, 1988, Metro section, p. l.) 

Conclusion 

Cable operators tend to be hesitant to discontinue carriage of distant signals, 

particularly superstations, but their hesitancy is due to the importance to their 

subscribers of major league games carried on these signals, not the unique role 

superstations once played in adding movies and syndicated shows to the basic 

subscriber's menu of choices. 

Movies and syndicated shows now abound on cable basic networks and on 

the hundreds of independent TV stations that have sprung up throughout the country 

in the wake of the FCC's liberalization of its licensing rules. 

Given tbe political difficulties the cable industry has experienced in 

Washington as the price of defending the compulsory license for distant signals, 

repeal has seemed attractive. On balance, however, the continued commercial 

importance of major league sports carried on superstations has tipped the balance. It 

makes little sense to undermine the attractiveness of subscribership to an important 

demographic group -- sports fans -- who form the bedrock of the cable customer base. 
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It is the industry's experience, moreover, that subscribers alarmed at the actual or 

feared loss of major league games on superstations tend to create unacceptable 

political controversies at the local level, which are felt in Washington, too. 

I declare under penalty of perjury that the foregoing is true and cotTect to 

the best of my knowledge and belief. 

\ 

u=es P. Mooney Date 
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I. QUALIFICATIONS 

I have been in the cable television business since 1975. Currently, I am 

President and a director of the Providence Journal Company, which owns and 

manages cable systems serving approximately 800,000 subscribers. 

The Providence Journal Company has contracted to sell these systems to 

Continental Cable Company, Inc. When the sale closes I will become a director 

of Continental Cablevision, Inc. which owns and manages cable systems which 

serve over 4 million subscribers. 

The Providence Journal also owns and manages eleven television broad­

cast stations, the Journal-Bulletin newspaper and various video programming 

ventures. 

From 1981 until 1988, I was the Chairman and CEO of American Television 

and Communications Corporation which was the cable television 

subsidiary of Time Inc. (Now Time/Warner Cable). From 1975 through 1981 

I oversaw ATC's Marketing and Programming. During my tenure at ATC, the 

company grew from approximately 100,000 subscribers to more than 4 million 

subscribers. 

In 1988 I won the cable industry's premier achievement award, the Vanguard 
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Leadership Award. I have been a board member of the National Cable 

Te levision Association, a member of its executive committee from 1981 -1989, 

and was its Chairman in 1986-1987. I cofounded the Cable Television 

Administration and Marketing Society ("CTAM"), the cable industry's marketing 

and programming organization. I received CTAM's Grand Tam award in 1985 

and its One of a Kind award in 1994. I also was a founding board member of 

the Cable Advertising Bureau. 

I have served on the public boards of Turner Broadcasting Systems, Video 

Jukebox Network, Inc. and ATC. I also served on the internal Time Inc., 

board of Home Box Office. 

I was chairman of the local organizing committee for the 1995 NCAA 

Hockey Championships. I was a director of the Colorado Baseball 

Commission and was appointed by the Governor of Colorado to assemble the 

ownership group for the Colorado Rockies. 

I have an undergraduate degree from Dartmouth, and an MBA from the Amos 

Tuck Graduate School at Dartmouth. I served three and one half years as a 

naval officer with the U.S. Pacific Fleet. 

PURPOSE AND SUMMARY OF TESTIMONY 

I am presenting this testimony in the 1990-92 cable royalty distribution 

proceeding on behalf of the Joint Sports Claimants (Major League Baseball, 

National Basketball Association, National Hockey League, and National 

Collegiate Athletic Association) . JSC asked that I offer the Copyright 

Arbitration Royalty Panel my opinions concerning the relative values that 

2 
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the cable industry attached to non-network sports, movies and syndicated 

programming on distant signals between 1990 and 1992. They also asked for 

my views on whether Nielsen ratings are a good measure of the value of distant 

signal programming to cable operators . 

I believe that the cable industry considered sports programming to be the 

most valuable programming on distant signals during the years 1990 through 

1992, far more valuable than movies and syndicated programming. If it 

could have been arranged, I would have preferred that my cable operators 

purchase only the sports on distant signals, and not carry the movies and 

syndicated programs at all. 

Further, I do not believe that the Nielsen ratings are a good measure of the 

value of distant signal programming to cable operators. While Nielsen 

ratings are among the most important sources of information for our 

broadcast stations, Nielsen ratings are far less meaningful to our cable systems. 

Ill. DISCUSSION 

a. Why Distant Signa l Sports Programming is Attractive to Cable Operators 

The programming lineup for a cable system must accomplish three objectives. 

First, it should provide a wide variety of programming, so that there is some­

thing appealing to everyone. Second, it should provide enough of each type 

of programming to satisfy subscriber demand. Third, it should offer special 

interest programming with a real depth of appeal that will motivate particular 

groups to subscribe and continue subscribing to cable. 

The sports programming on distant signals is particularly valued. It helps to 

3 
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satisfy demand for sports offerings; between 1990 and 1992, the alternative 

sources of sports on cable did not provide a sufficient volume of appealing 

sports programming to meet the demands of sports fans. 

Further, the sports programming on distant signals --- like major league 

baseball, NHL hockey, and NBA basketball --- particularly given its rea l-time, 

perishable nature, has a deep appeal to subscribers who value sports. 

It clearly motivates potential subscribers to sign up and existing subscribers 

to continue subscribing. 

For our New England cable systems, distant signal sports are invaluable for 

attracting fans of baseball teams in the nationai league, who sign up for cable 

in order to follow their teams through the national league games carried by 

superstations WTBS and WWOR. And many Yankee fans in New England 

subscribe in order to get Yankee flagship WPIX. So too, Red Sox and Bruins 

fans who live in areas of New England where WSBK is a distant signal demand 

that their local cable systems carry WSBK. 

Sports programming is particularly valuable in attracting subscribers to cable 

because the decision to subscribe to cable tends to be made more by 

men than by women. Many men make their cable-subscription decision 

based on the sports programming that a system otters. 

The movies and syndicated programming on distant signals are substantially 

less va luable to cable operators than the sports programming. Importantly 

the movies have been offered to consumers previously, typica lly in theaters, 

home video, pay television and network television. Moreover, there are 

4 
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numerous other attractive sources for movies and syndicated programming. 

And, many of these alternative sources are more profitab le for cable operators 

than distant signals. If anything, cable operators would prefer that subscribers 

view movies on these other cable networks rather than on distant signals. It is 

my opin ion that the supply of used movies and syndicated programming on 

cable exceeds viewer demand. 

I understand that Bortz & Company has conducted a survey of cable operators 

that concludes that cable operators valued sports programming on distant 

signals more highly than distant signal movies or syndicated programs, and that 

in a free market cable operators would devote about one-third of their distant 

signal program budget to sports programming. Those results are consistent 

with my opinion on how the industry values distant signal programming. 

B. The Relationship Between Nielsen Ratings and Value 

I understand that in these proceedings the Motion Picture Association of 

America has argued that royalties should be distributed based on the Nielsen 

ratings earned by the different categori es of distant signal programming. 1 am 

familiar with the Nielsen ratings from the broadcast television stations owned 

by Providence Journal Company. However, Nielsen ratings play a very minor 

role in the business of our cable systems, because the information they 

measure --- viewing of specific programs --- is not as important to cable 

system operators. 

Ratings are important to our broadcast stations because 100% of our broadcast 

television station revenues come from advertising. The goal of our broadcast 

stations is to attract the maximum audience to individual programs. so that 

5 
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we can sell that audience to advertisers at the highest possible price. For our 

broadcast stations, we pour over ratings data as soon as Nielsen publishes the 

data. 

In contrast, 95% of the revenues for our cable television systems come from 

subscriptions, and only 5% come from advertising. Accordingly, we are less 

concerned with the audience size for individual programs and are far more 

attentive to insuring that we provide programming to suit a wide variety of 

interests, and that we provide sufficient amounts of desirable programming, 

given finite carriage capacity, to satisfy our subscriber's wants. 

In our cable business, we therefore pay little attention to Nielsen ratings. 

Instead, the numbers we focus on and keep at our finger tips are numbers 

related to subscribers --- how many subscribers we have, how many 

subscribers have joined in the past month, how many subscribers have 

departed. 

In our cable business, if we are presented with the option to carry two 

program services, one we expect to attract at .1 rating, and the other a .3 

rating, we might very well select the one with the .1 rating --- if the 

programming on that service is attractive to a group of potential subscribers 

to whom our current programming is not attractive and if we judge that the 

programming that promises the .3 ratings is largely duplicative of programming 

carried in depth on one or more of our other cable channels. We would rarely 

make a similar decision in our broadcast business. 

Thus, even though sports programming on distant signals may attract fewer 

6 
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total viewers than syndicated programs or movies (largely because sports 

programming is in short supply and therefore there is less of it broadcast), 

distant signal sports programming is more valuable than distant signal movies or 

syndicated programming. 

In short, we do not rely on Nielsen ratings to measure the value of cable 

programming. Nielsen ratings seek to measure something --- bulk viewing --­

which is not central to determining the value of the different types of cable 

programming to cable operators. 

I declare under penalty of perjury that the foregoing is true and correct to 

the best of my knowledge and belief. 

Oat~ I 
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I. Qualifications:

I have over thirty years of experience with media research, including service as Senior

Vice President, Affiliate Research, Media Currency & Research Operations at Turner

Broadcasting (2009-14); Vice President, Media Currency, at Turner Broadcasting (2007-09);

Senior Vice President, Director of Media Knowledge at Universal McCann (1991-2007); Senior

Vice President, Director of Media Research, at Laurence, Charles, Free & Lawson; and Vice

President, and Director of Media Research, Needham, Harper Worldwide. As a senior media

researcher, I have been responsible for being an expert on all issues regarding measurement of

audiences across all media. My primary area of expertise is television research, including the

collection and use of television audience data.

I have worked with The Nielsen Company (Nielsen) throughout my career. My first job

in the industry was at Nielsen, where I learned the importance of sophisticated sampling

procedures, which are critical for a rating service whose business depends on accuracy and

reliability. As a client of Nielsen, I was heavily involved on behalf of my employers and our

respective clients in all methodology issues involving national and local television measurement.

In my role as a research director at the agencies and at Turner, I was responsible for training

other employees concerning Nielsen data and how to ensure the proper use of that data.

I am a long-standing member of the Media Ratings Council (MRC), having first joined

the non-profit organization in 1990 as one of the original agency representatives. The MRC

(formerly the Broadcast Ratings Council) is a government-sanctioned group that audits and

accredits research services for the media industry.1 Its membership consists of top researchers

across the industry including broadcast networks, local stations, advertisers, agencies, cable

networks, media companies and industry associations. Nielsen’s national and local audience

1 See http://mediaratingcouncil.org/.
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measurement services are among the many research services that undergo extensive audits

conducted by independent auditors and evaluated by MRC committee members who

subsequently vote on accreditation of such services. I was an active member of the MRC, having

served on the TV, Print, Out-of-Home and Digital Committees as well as on the Board of

Directors. I also served one term as Chair of the MRC Board.

A more detailed description of my qualifications is set forth in Appendix A.

II. Introduction and Summary

The Joint Sports Claimants asked that I review the testimony Dr. Jeffrey Gray submitted

in this proceeding on behalf of the Program Suppliers.2 Dr. Gray sought to estimate what he

termed the “distant viewing levels and shares” of different categories of programming during the

years 2010-13.3 It is not entirely clear, from a review of Dr. Gray’s written testimony alone,

what he considers “distant viewing” to mean. However, as I understand it, Dr. Gray sought to

estimate distant viewing by counting the number of Nielsen National People Meter (NPM) cable

households that viewed all or any portion of each quarter-hour of programming on particular out-

of-market broadcast stations.4

I believe that Dr. Gray’s estimates of “distant viewing” are unreliable and invalid for at

least two reasons. First, they are based solely upon data from Nielsen’s NPM service. That

service, however, is designed to measure only nationwide viewing for nationally televised

programs; it cannot properly be used to estimate viewing in particular markets, primarily because

of sampling design and sample size limitations. Second, Dr. Gray fails to account for the fact

that Nielsen assigns different weights to each of the NPM households; he improperly treats each

2 See Testimony of Jeffrey S. Gray, Ph.D. (Corrected April 3, 2017) (“Gray Testimony”).
3 See Gray Testimony at p. 19, Table 2.
4 See Gray Testimony at p. 19, Table 2. The industry typically defines viewership of a program
as the number of households tuned to the average minute of said program – and most importantly
is based on the projected sample as opposed to an individual NPM household.

PUBLIC VERSION



Written Rebuttal Testimony of Susan Nathan | 4

NPM household as having the same weight. Thus, he ignores an element that is critical to the

accurate and fair use of Nielsen data.

In my opinion, one cannot reasonably consider the “viewing” estimates in Table 2 of Dr.

Gray’s testimony to reflect distant viewing by the universe of cable subscribers.

III. Nielsen Employs Different Samples and Methodologies to Measure National
Viewing and Local Viewing

Nielsen offers different services to measure the audiences that watch television

programming. One such service (NPM) measures national audiences that watch programming

distributed nationally by national broadcast and cable networks and via syndication. Other

services measure the audiences for programming televised by individual broadcast stations.

A. National People Meter (NPM) Service

Nielsen’s NPM service “provides estimates of in-home audiences of nationally televised

programs” and is “based upon a national sample of U.S. television-equipped households.”5

Nielsen implemented the NPMs in 1987 as the method of collecting audience viewing data for

all national television programming. The people meter is an electronic device that utilizes a

meter attached to the TV set in combination with a remote control that has a button for each

member of the sample household who is instructed to push his or her respective button when

watching television. The meter automatically captures when the television set is on and the

channel to which it is tuned while the remote captures the household member who is viewing.

Previously Nielsen estimated national viewing using a combination of set meters which

measured the on/off status of the television set as well as the channel tuned and length of that

tune, with “diaries” where sample households wrote down the programs they watched and when

they watched them. As cable penetration expanded in the 1980s, diaries were deemed unreliable

5 Nielsen National Reference Supplement 2012-13 at 1-1, Bates No. PS-2010-13-C-004415-
004607.
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as a means of capturing viewing and thus Nielsen switched to people meters for national

audience estimates. Since the latter captured viewing electronically, this change provided what

Nielsen considered to be more accurate ratings estimates, especially for lower rated nationally-

distributed cable networks.

During the years 2010-2013, the NPM sample consisted of approximately 22,000

households. Nielsen carefully selected the NPM sample to represent approximately 110,000,000

U.S. TV Households, approximately 60% of which subscribed to cable. In order for a sample

that small to properly represent a constituency that large, special care must be given to sample

selection, including (but not limited to): geographic distribution (to ensure all areas in the U.S.

are represented); demographic distribution (age, gender, race, ethnicity, income, education, etc.);

cable status; and presence of children. Nielsen employs sophisticated weighting schemes to

lessen the chance of any bias in the NPM audience estimates. Each household is representative

of a certain number of viewers. As Nielsen explains: “The weights measure the number of

people in the population that are represented by each member of the sample. For example, if [a]

sample member has a weight of 20,000 for a selected day, this means that on that day the sample

member represents 20,000 in the population.”6 As this also suggests, the weight attached to each

NPM household might vary on a daily basis.

Nielsen selected the NPM households to be representative of nationwide viewership of

programming that is distributed nationally. These households were not selected to measure

viewership in particular markets or portions of those markets; generally, there are insufficient

participating NPM households in a given locality to measure local viewership. While there

6https://audiencewatch.nielsen.com/data/help/Tutorial/Appendices/Weighted%20vs.%20Unweig
hted/weighted.htm
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might be a people meter or two in a specific county, one could not properly use the viewing

results from those people meters alone to estimate the local viewing in that county.

B. Local Market Services

Nielsen employs different samples when measuring local rather than national viewership.

Nielsen uses three different methods for measuring local markets which vary depending on

market size. There are a total of 210 local markets in the U.S., known as “Designated Market

Areas” (DMAs). Nielsen assigns each county in the United States to one, and only one, DMA so

that the DMAs are mutually exclusive and do not overlap. It also associates each broadcast

television station with a single DMA.

1. Local People Meters (Top 25 Markets)

In the top 25 DMAs, Nielsen supplements the NPM households with additional people

meters, known as Local People Meters (LPM), because there simply are not enough National

People Meters in any market to measure local viewing in that market. For the largest markets (1-

5) in 2010-2013, Nielsen added between 800 and 1000 additional households per market, and it

added 600 per market for the remaining twenty markets. For each such market, Nielsen

weighted the NPM sample households differently to be representative of the local market rather

than the national market.

2. Set Meters/Diaries (Markets 26-56)

In the next largest group of DMAs (26-56) Nielsen utilized a combination of set meters

(to gather household viewing) and diaries (to capture demographic viewing) during 2010-2013.

The set meter is attached to the television and captures set on/off and channel tuned. The meters

measure household viewing 24/7 passively. However, a completely different sample of homes

fill out paper diaries which are only done for one week at a time during the sweep periods of

February, May, July and November (note: the larger markets have three additional months of
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measurement). The diaries are merged with the household tuning data from the set meters to

project audience estimates in a process called meter/diary integration. Sample sizes vary by

market.

3. Diaries (Market 57-210)

During 2010-2013, Nielsen used diaries in all non-LPM markets (as described above) but

diaries were the sole source of audience measurement in markets 57-210. A completely separate

sample is utilized in each of these markets and respondents are recruited to fill out one 7 day/24-

hour diary per member of the recruited home during the sweep periods.

* * * * * * * *

All of the above methods employ varying design-specific weighting schemes to ensure

proper representation. The importance of these design-specific statistical adjustment procedures

cannot be underestimated as these adjustments are critical to the mitigation of bias in the

projections.

IV. The Distant Viewing Estimates In The Gray Testimony (Table 2) Are Unreliable
And Invalid

A. Misuse of National People Meter Data

I understand that, for each of the years 2010-2013, Dr. Gray selected a stratified random

sample of approximately 150 broadcast television stations of the more than 1,000 stations that

cable systems retransmitted outside the their local markets, i.e., on a distant signal basis.7

Nielsen then provided Dr. Gray with a custom report that was purported to show the number of

NPM cable households tuned to all or any portion of a quarter hour of programming broadcast on

the sample stations during 2010-2013 — broken down by the number of NPM households

7 I understand that a broadcast station is generally considered to be a “distant signal” in
geographic areas outside its local DMA; however, for purposes of these proceedings, the legal
standard for determining distant signal status is not in all cases identical to the DMA.
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located within counties that the Program Suppliers considered local for each such station (local

NPM households) and NPM households outside those counties (distant NPM households).8

For approximately 94 percent of the quarter hours on the Gray sample stations, Nielsen’s

custom report provided Dr. Gray with no data whatsoever as to viewing by distant NPM

households; for the remaining quarter hours, the Nielsen custom report generally showed that no

more than one or two NPM cable households viewed all or a portion of those quarter hours. Less

than 0.01% of the quarter-hours showed viewing by more than five NPM cable households.9

These results are not surprising. As explained above, Nielsen designed the NPM service

on which Dr. Gray relied, to measure national viewing of nationally-distributed programming,

not to estimate the number of households that viewed a broadcast station’s programming in any

given market, local or distant. Thus, there were an insufficient and unrepresentative number of

NPM households to measure viewing in each market; and, for all markets, the participating

households were weighted in the NPM sample to be representative on a national rather than local

level. Dr. Gray appears to recognize as much when he states that the “many instances of no

recorded distant viewing” were “[d]ue to the low frequency of distant viewing and the size of the

sample Nielsen uses to measure total U.S. household viewing ….”10 What he ignores, however,

is that that the NPM sample was not intended to measure viewing in each separate market.

The one exception here involves viewing of programming on WGNA, which was

included in each of Dr. Gray’s 2010-2013 samples. Unlike the other sample stations, WGNA

was nationally-distributed and available to over 40 million cable households around the country

in 2010-2013, and the NPM service should have been able to provide valid and reliable viewing

8 See Gray Testimony at pp. 12-13; Testimony of Paul B. Lindstrom, at pp. 4-5 (“Lindstrom
Testimony”) (Dec. 22, 2016); Analysis of Written Direct Testimony of Jeffrey S. Gray, Ph.D. in
the 2010-13 Cable Royalty Proceeding, at pp.11-12 (Sept. 15, 2017) (Wecker Report).
9 See Wecker Report at p.13.
10 See Gray Testimony at p. 17.
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estimates for WGNA. However, as I understand it, Nielsen’s custom report for Dr. Gray showed

no data for the vast majority of quarter hours on WGNA and showed no more than one

household as viewing each of the remaining quarter hours.11 Indeed, according to the report,

only one distant NPM household watched one minute of a single program (a Bulls telecast)

during the year 2013. I would not have expected such results. And, in fact, they appear to be

inconsistent with NPM viewing data that Nielsen has provided to other customers.12

B. Failure To Account For Nielsen Weighting

An additional problem with Dr. Gray’s study is that he estimates distant viewership using

unweighted Nielsen data. As explained above, Nielsen carefully weights each NPM household

to help ensure that the NPM data can properly be projected to the universe; those weights are not

all the same and weightings may change on a daily basis for individual NPM households. The

weight of a sample member equals the number of members of the population that the sample

member represents. Nielsen sample weights are generally between 4,000 and 30,000.

In arriving at his distant viewing estimates, Dr. Gray treats each NPM sample household

as equal — even though each NPM sample household is not equal in Nielsen’s sample design.

Rather, each household is representative of a different number of potential viewers. Simply

estimating the number of sample participants that might view a given program is not an accurate

means of estimating viewership. By ignoring the weighting and assuming one people meter

household is the same as another, Gray also applies the unweighted data in a manner for which it

was not intended. It should be noted that it would likewise be inappropriate to apply the NPM

weights to data concerning distant viewing. As discussed above, Nielsen develops weights

specific to the sample at issue. The NPM weights are only representative of national viewing. In

11 See Wecker Report at pp.13-14.
12 See Wecker Report at p. 15.
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order to estimate distant viewing, one would need to develop weights specific to the market 

being estimated.

I declare under penalty of perjury that the foregoing is true and correct.
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APPENDIX A

Susan Nathan Consultancy: January 2015-present

Susan uses her expertise in research and technical media issues to provide guidance and advice
to organizations in the media industry.

Turner Broadcasting: August 2007-December 2014
Senior Vice President, Affiliate Research, Media Currency & Research Systems

Susan held a leadership role at Turner and was on the Executive Committee that oversaw the 180
Turner Researchers. She ran a successful team of research professionals and her varied
responsibilities included:

Complete oversight of Turner Network Sales & Marketing research efforts which provided
insight on audiences and industry trends, and oversaw the development of analyses and custom
research to assist top management in setting strategy and goals for marketing Turner’s networks
to MVPDs;

All research activities for TBS, Inc.'s in-house media planning agency, Turner Media Group
(TMG), including designing and conducting custom research on the effectiveness of off-air
promotions as well as partnering with media sellers to develop key insights for the
implementation of strategic media plans;

Ongoing research analysis and insights regarding advertising currencies, audience measurement
initiatives and emerging industry and market trends in support of all TBS, Inc. businesses. This
specifically included expertise in all issues regarding Nielsen;

Management of all research systems utilized by Turner Research including the development of
custom and proprietary modules to drive increased business for TBS, Inc.;

Oversight of Turner’s Media Lab facility in Atlanta utilized for focus groups and usability
studies benefiting TBS, Inc. businesses.

Other Professional Experience:

1991-2007 Senior Vice President, Director of Media Knowledge
Universal McCann/McCann Erickson

1986-1991 Senior Vice President, Director of Media Research
Laurence, Charles, Free & Lawson

1981-1986 Vice President, Director of Media Research
Needham, Harper Worldwide
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1978-1981 Network Negotiator
1977-1978 Senior Media Research Analyst

William Esty Company

1974-1977 Account Group Manager
A.C. Nielsen Company

Professional Associations

4A’s Media Research Committee (member 1986-2007, former Chair)
AMRC – Agency Media Research Council (member 1981-2007, former Chair)
ARF – Advertising Research Foundation (member 1980-2014, former Subcommittee
Chairperson)
CIMM – Coalition for Innovative Media Measurement (2009-2014)
MRC - Media Ratings Council (member 1990-2014, former Chair of the Board)
Nielsen Customer Expert Committee (2007-2014)
Nielsen Policy Guidelines Committee (1997-2005)

Susan has been very active in the media research community include being a long standing
active member of the Media Rating Council including its Board of Directors and has served as
Chair of the Board. In addition to the MRC, she served as Turner’s representative on CIMM
(Coalition for Innovative Media Measurement), CRE’s RPD Committee, comScore’s Cross
Media Advisory Board, the CONCAM Technical Subcommittee, the IAB Research Council and
several ARF committees.

Susan was also the former Chair of the 4A’s Media Research Committee and the Agency Media
Research Council from her days on the agency side of the business.
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Written Rebuttal Testimony of
JAMES M. TRAUTMAN

I. Qualifications

I am Managing Director of Bortz Media & Sports Group, Inc. (Bortz). I have submitted

written direct testimony in this proceeding on behalf of the Joint Sports Claimants (JSC),

sponsoring the report entitled “Cable Operator Valuation of Distant Signal Non-Network

Programming: 2010-13” (dated December 22, 2016) (Bortz Report). The Bortz Report discusses

the methodology, results and history of the 2010-13 cable operator surveys that Bortz conducted

for JSC (Bortz surveys) as well as the significance of the superstation WGN America (WGNA)

in the 2010-13 distant signal marketplace. Appendix A to my written direct testimony sets forth

my qualifications as an expert in market research – including survey research and valuation in

the cable, broadcast and television programming industries.

II. Introduction and Summary

The purpose of my rebuttal testimony is to address the written direct testimony of other

witnesses in this proceeding who have commented on the prior and current Bortz surveys and

offered similar cable operator surveys: (1) Howard Horowitz and Dr. Martin Frankel on behalf of

the Program Suppliers; (2) Dr. Erkan Erdem on behalf of the Devotional Claimants; and (3)

Linda McLaughlin and Dr. David Blackburn on behalf of the Public Television Claimants

(PTV).

1. The testimony of Howard Horowitz discusses the methodology and results of

cable operator surveys conducted by Horowitz Research (Horowitz) for each of the years 2010-

13. Mr. Horowitz states that these surveys were “designed to carefully replicate the methods and

procedures of the Bortz Survey that was done for the 2005 royalty year.” See Corrected April
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25, 2017 Direct Testimony of Howard Horowitz (Corrected Horowitz testimony) at 3. However,

the Horowitz surveys depart from the Bortz survey methodology in certain respects and contain

significant flaws that lead to biased results, primarily in favor of the Program Suppliers.

Horowitz failed to account for the substantial amount of non-compensable Program

Suppliers (and Devotional) programming on WGNA, the most widely carried distant signal in

2010-13; thus, respondents whose cable systems retransmitted WGNA valued Program Suppliers

(and Devotional) programming that was not entitled to any share of Section 111 royalties.

Horowitz also improperly asked respondents to value a separate (and third) type of Program

Suppliers’ programming (which it termed “Other Sports”) – even where their cable systems

carried virtually no such programming on a distant signal basis during the years 2010-13.

Indeed, approximately one-half of the respondents who Horowitz asked to value “Other Sports”

carried WGNA as their only commercial distant signal, and WGNA televised less than two hours

of “Other Sports” per year during 2010-13. Moreover, Horowitz gave respondents misleading

examples and descriptions of Program Suppliers programming on WGNA (and other stations),

suggesting that the respondents value within the Program Suppliers category programs that their

systems did not carry at all or did not retransmit on a compensable basis, or that do not belong in

the Program Suppliers category.

2. Dr. Erdem says that the JSC and Commercial Television (CTV) categories also

are affected by the WGNA non-compensable programming issue. However, consistent with the

Copyright Royalty Judges’ (Judges’) conclusion in the 2004-05 cable royalty distribution

proceeding, the respondents’ consideration of non-compensable programming on WGNA means

that both the 2010-13 Bortz and Horowitz survey results should be regarded as a ceiling for

Program Suppliers and the Devotional Claimants and a floor for JSC and CTV. That is because
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the JSC and CTV content on WGNA was 100% compensable while the Program Suppliers and

Devotional content on WGNA was mostly non-compensable. Dr. Erdem’s contrary conclusion

is predicated upon a fundamental misunderstanding of the WGNA programming data he

reviewed.

Dr. Erdem also misconstrues certain problematic language in the Horowitz questionnaires

as methodological improvements. Moreover, he correctly acknowledges the misuse of program

examples in the Horowitz surveys. But he understates and mischaracterizes the implications of

Horowitz’s improper examples – particularly with respect to the benefits that it conferred upon

both Program Suppliers and the Devotional Claimants.

3. Ms. McLaughlin and Dr. Blackburn have adjusted the 2010-13 Bortz survey

results to account for the fact that Bortz did not survey cable systems that carried Canadian

signals or non-commercial signals as their only distant signals. These adjustments, however,

provide a “ceiling” on the PTV and Canadian shares in the 2010-13 Bortz surveys. Indeed, most

of the Horowitz respondents whose systems carried non-commercial signals as their only distant

signal (PTV-only Systems) allocated less than 100% to the PTV category; the Horowitz survey

results thus support a lower adjustment to the Bortz results than the maximum calculated using

the McLaughlin/Blackburn methodology which assumes a 100% allocation to the PTV category

by PTV-only Systems. The McLaughlin/Blackburn calculation of the 2010-13 PTV award also

is inconsistent with the manner in which the Judges calculated the PTV award in the 2004-05

proceeding.

McLaughlin/Blackburn have relied in part on the results of the Horowitz surveys to

advocate for a higher PTV award than is reflected in the McLaughlin/Blackburn adjustment of

the Bortz results. In doing so, they overlook several fundamental flaws in the Horowitz surveys
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that underlie the PTV results. These flaws include over-weighting of PTV-only Systems and

dependence on outlier responses from a single respondent, in each year, who completed 15 to

23% of the Horowitz survey questionnaires. It also appears that Horowitz interviewers may have

instructed respondents to value hundreds of signals for which they paid no Section 111 royalties.

McLaughlin/Blackburn’s further reliance upon changes in “distant subscriber instances” to

support an increased PTV award is misplaced because those changes do not reflect changes in

relative market value.

4. I have adjusted the results of the Horowitz surveys to account, at least in part, for

the design flaws discussed herein. As adjusted, the average valuations for each of the Agreed

Categories of Claimants (Agreed Categories) (see Bortz Report at Appendix E) in the 2010-13

Horowitz surveys are comparable to, and corroborative of, those in the 2010-13 Bortz surveys,

i.e., within three percentage points or less for each category. To the extent that material

differences remain between the 2010-13 Bortz and Horowitz results, I believe that those

differences are attributable to the uncorrected flaws in the Horowitz surveys. Even as adjusted,

the Horowitz results (like the Bortz results) overstate the value of the Program Suppliers and

Devotional categories at the expense of JSC and CTV given the significant amount of non-

compensable Program Suppliers and Devotional programming on WGNA.

III. Testimony of Howard Horowitz and Dr. Martin Frankel

A. The Horowitz and Bortz Surveys Employ Comparable Methodologies and
Each Shows that Cable Operators Valued Live Team Sports More Highly
Than Any Other Distant Signal Program Type

The 2010-13 Horowitz and Bortz surveys are similar in several respects. They both use a

stratified sampling approach as the basis for selecting a random sample of cable systems to be

surveyed, with the stratification tied to the amount of Section 111 royalties that the systems paid.
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In both instances, survey response rates are well above industry norms; and responses are

weighted so that each survey’s key findings are projectable to all Form 3 systems, which account

for over 98 percent of 2010-13 royalties. Both surveys expressly identify the distant signals that

the cable systems carried, as reported on the statements of account they filed with the Copyright

Office, and focus the respondents’ attention on those distant signals. Both use preliminary

questions designed to ascertain respondent perceptions about the importance of the different

types of programming on those signals. And both employ a constant sum question to obtain a

relative value allocation for each of the different program categories on the distant signals.1

The two surveys also show that live telecasts of professional and college team sports

(“Live Team Sports”) received the largest relative value allocation of any single program type

measured in all four years. As illustrated in Figure 1, the average value allocated to Live Team

Sports in both surveys was more than 70 percent greater than the average value allocated to any

other program type.

1 The Canadian Claimants also have submitted cable operator surveys for the years 2010-13 that
employ a constant sum question to ascertain relative value (as they have in the past). (See Dr.
Gary T. Ford and Dr. Debra J. Ringold, “The Value of Canadian Programming to Cable Systems
in the United States in 2010, 2011, 2012 and 2013” (Dec. 8, 2016).) However, their surveys
address only the small subset of systems that carried distant Canadian signals during 2010-13 – a
“universe” of only 27 to 41 systems in these four years which provided Canadian distant signals
to only about 4.5% of all cable subscribers that received distant signals. See Appendix Table A-
1. These surveys do not provide a basis for determining the shares of other Allocation Phase
Parties.
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The Horowitz surveys also show that cable systems attach relatively greater importance

to Live Team Sports programming. Specifically, between 64 percent and 84 percent of

respondents ranked Live Team Sports as four or five (on a five point scale with five being “very

important”) in terms of importance to subscribers, a far higher proportion than for any other

program type. See Corrected Horowitz testimony at 19-20. The Horowitz importance rankings

are similar to the results for the Bortz survey question which asked respondents to rank the

importance to their system of offering each of the program types. On this question, between 57

and 68 percent of the Bortz respondents ranked Live Team Sports as the most important type of

distant signal programming for their system to offer. See Bortz Report at 50. Figure 2 compares

the rankings of Live Team Sports by the Bortz and Horowitz respondents.2

2 Each survey also had other “preliminary” questions addressing distant signal program types.
Horowitz asked two questions about the use of distant signal programming advertising and
promotion, similar to the 2004-05 Bortz surveys. Bortz eliminated its advertising and

Footnote continued on next page
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B. The Principal Difference Between the Bortz and Horowitz Survey Results Is
that Horowitz Accords the Program Suppliers and PTV Higher Valuation
Shares than Bortz, at the Expense of JSC and CTV

While there are similarities in the methodologies and results of the two surveys, the

Horowitz surveys show a higher value share for the Program Suppliers and PTV categories than

do the Bortz surveys; the higher Program Suppliers and PTV valuations come at the expense of

JSC and CTV. Horowitz asked respondents to value three program types that Horowitz

attributed to the Program Suppliers Agreed Category (Syndicated Series, Movies and “Other

Sports”) while Bortz sought valuations for two program types attributed to Program Suppliers

(Syndicated Series and Movies). Both surveys assigned only one program type each to the JSC,

CTV, PTV, Devotional and Canadian Agreed Categories. As shown in Table 1 and Figure 3

below, the 2010-13 Horowitz respondents allocated the Program Suppliers category a total of

Footnote continued from previous page

promotional question for 2010-13 in favor of an expense question, based on the Judges’
comments in the 2004-05 proceeding. See Bortz Report at 39-40.
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approximately eight percentage points more than Bortz respondents allocated that category.

PTV also received eight percentage points more in the 2010-13 Horowitz surveys while JSC and

CTV each received eight percentage points less. Year-by-year comparisons are presented in

Appendix Table A-2.

Program Type Horowitz Bortz

Live Team Sports 30.0% 38.2%

News 12.6% 20.6%

Syndicated 17.5% 14.7%

Movies 13.3% 16.3%

Devotional 4.7% 4.6%

PTV 12.9% 5.1%

Canadian 0.6% 0.5%

Other Sports 8.5% NA

TOTAL 100.0% 100.0%

Columns may not add to total due to rounding.

Sources: Bortz Report at 3; Corrected Horowitz testimony at 16.

Table 1. Horowitz and Bortz Weighted Survey Response

Comparison, 2010-13

Average: 2010-13
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The different valuations accorded the Program Suppliers, PTV, JSC and CTV Agreed

Categories are driven in significant measure by the different valuations of respondents whose

systems retransmitted WGNA as their only commercial distant signal. There were two classes of

such systems: (1) those that carried WGNA as their only distant signal (WGN-only Systems);

and (2) those that carried WGNA as a distant signal only with one or more distant PTV signals

(WGN/PTV-only Systems)3. The 307 respondents for these systems accounted for nearly one-

half of the valuation accorded the commercial television categories, including Program Suppliers

and JSC.

3 This category also would include any systems that carried only WGN and Canadian signals, as
well as those carrying only WGN, PTV and Canadian signals. However, Horowitz surveyed
only one WGN/Canadian-only respondent (in 2010) and no respondents that were identified by
Horowitz interviewers as WGN/PTV/Canadian-only. Thus, I have focused the discussion on
WGN/PTV-only Systems.
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As reflected in Table 2 and Figure 4 below, the 2010-13 Horowitz respondents for WGN-

only Systems accorded the Program Suppliers category a total of 54.7%, or 24.5 percentage

points more than the 30.2% that the 2010-13 Bortz respondents from WGN-only Systems

accorded Program Suppliers. The comparable numbers for JSC are 33.0% in the Horowitz

surveys and 46.2% in the Bortz surveys, i.e., the Horowitz respondents accorded JSC (Live

Team Sports) 13.2 percentage points less than did the Bortz respondents. A similar pattern can

be found on WGN/PTV-only Systems. As reflected in Table 2 below, the Horowitz respondents

for WGN/PTV-only Systems accorded Program Suppliers a total of 39.4%, or 9.5 percentage

points more than the 29.9% that the Bortz respondents from WGN/PTV-only Systems accorded

Program Suppliers. The comparable numbers for JSC are 24.3% in the Horowitz surveys and

34.4% in the Bortz surveys, or 10.1 percentage points less for JSC in Horowitz than in Bortz.4

4 In addition to the JSC and Program Suppliers differences between the two surveys, the disparity
for the CTV category also is notable since CTV programming on WGNA (like that of JSC) is
100% compensable. CTV values in the 2010-13 Bortz surveys were nearly 12 percentage points
higher among WGN-only respondents, and more than 13 percentage points higher among
WGN/PTV-only respondents.
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As discussed further below, it is likely that the allocation differences between the Bortz

and Horowitz surveys among WGN-only Systems were partially attributable to the fact that the

Horowitz surveys did not adequately address WGNA programming compensability for these

Program Type Horowitz Bortz Horowitz Bortz

Live Team Sports 33.0% 46.2% 24.3% 34.4%

News 7.9% 19.7% 7.2% 20.4%

Syndicated 28.3% 15.7% 19.4% 14.3%

Movies 18.2% 14.5% 14.0% 15.6%

Devotional 4.4% 3.9% 3.1% 5.2%

PTV NA NA 26.1% 10.0%

Other Sports 8.2% NA 6.0% NA

TOTAL 100.0% 100.0% 100.0% 100.0%

Average: 2010-13

WGN/PTV-Only

Table 2. Unweighted Survey Response Comparison for WGN-Only

and WGN/PTV-Only Systems, 2010-13

2010-13

WGN-Only Average:
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systems. As shown below on Table 3, Bortz WGN-only System respondents in 2010-13 (who

were asked about only the compensable WGNA programming that Bortz specifically identified)

provided increased allocations to Live Team Sports and News, and lower allocations to Program

Suppliers and Devotional programming, as compared with Bortz WGN-only System respondents

in 2004-05 (who were not provided with any information about which programming was

compensable).

C. The Higher Valuations Accorded Program Suppliers and PTV by the
Horowitz Surveys Are Attributable to Design Flaws in the Horowitz Surveys

The increased Program Suppliers’ share in the 2010-13 Horowitz surveys is attributable

to three principal differences in the design of the 2010-13 Horowitz and Bortz surveys:

1. The 2010-13 Horowitz surveys did not identify the specific programming on
WGNA that was non-compensable in these proceedings; they simply instructed
the respondents not to assign value to unidentified non-compensable
programming. The 2010-13 Bortz surveys provided respondents whose systems
carried WGNA as their only distant signal with a description of compensable

Change:

2004-05 2010-13 2004-05 to

Program Type Average* Average** 2010-13

Live Team Sports 39.6% 46.2% 6.6%

News 12.8% 19.6% 6.8%

Syndicated 18.9% 15.7% -3.2%

Movies 20.7% 14.5% -6.2%

Devotional 8.0% 3.9% -4.1%

Total 100.0% 100.0%

*No information provided about WGNA programming compensability.

**Respondents asked only about WGNA compensable programming.

Columns may not add to total due to rounding.

Table 3. Unweighted Survey Response Comparison for Bortz WGN-only

Systems, 2004-05 and 2010-13
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programming on WGNA, and asked them to assess the relative value of only that
programming.

2. Horowitz asked cable system respondents to value a third type of Program
Suppliers programming (and an eighth overall program type) that it called “Other
Sports.” However, nearly one-half of the respondents’ systems (those that
retransmitted WGNA as their only commercial distant signal) carried less than
two hours each year of “Other Sports” during 2010-13.

3. Horowitz added both “such as” programming type descriptions and specific
programming examples. In doing so, Horowitz gave descriptions and examples
of Program Suppliers programming that the cable system respondents did not
carry, was not compensable or was improperly included in the Program Suppliers
category.

In short, the Horowitz modifications of the Bortz methodology are problematic (not

“improvements” as Program Suppliers contend) and lead to valuation results that are biased

primarily in favor of the Program Suppliers.5

1. Failure to Account for Compensable Programming on WGNA

As noted above, WGNA was the most widely carried distant signal during the years

2010-13. Form 3 cable systems made WGNA available to over 40 million cable subscribers or

nearly 80 percent of all such subscribers who received distant signals. See Bortz Report at 25.

According to Cable Data Corporation, WGNA also generated approximately 75 percent of the

Section 111 fees paid by those systems that retransmitted distant signals during 2010-13, up from

63 percent in 2004-05. See Bortz Report at 26-27. Approximately 80 percent of Horowitz

respondents and 86 percent of Bortz respondents carried WGNA during 2010-13 on a distant

signal basis.6

5 Additional methodological problems contributed to PTV’s higher share in the Horowitz surveys
than in the Bortz surveys. These problems are discussed below in connection with the
McLaughlin and Blackburn testimony.
6 During 2010-13, the cable systems that retransmitted WGNA as a distant signal accounted for
approximately 87.6% of the royalties paid by all cable systems that retransmitted distant signals.
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The majority of the programming on WGNA during 2010-13 is not compensable in these

proceedings because it did not air simultaneously on WGNA (the national “superstation” feed)

and WGN Chicago (the local broadcast station available off-air). See Bortz Report at 28. All of

the non-compensable programming on WGNA belongs in the Program Suppliers and Devotional

categories. Thus, as the Judges observed in the 2004-05 cable royalty distribution proceeding,

the 2004-05 Bortz respondents who carried WGNA likely overvalued the programming in the

Program Suppliers and Devotional categories, primarily at the expense of the Sports and CTV

categories. See Bortz Report at 5; 2004-05 Distribution Order at 16-17.

The significance of this issue in the context of Program Suppliers is shown below on

Table 4 (and later on Table 8 addressing the Devotional Claimants), which illustrates that more

than 95% of Program Suppliers programming on WGNA in 2010-13 was not compensable.

The 2010-13 Bortz surveys addressed the WGNA program compensability issue in part,

by providing respondents at WGN-only Systems with a written description of the compensable

programs that WGNA actually televised in each year. See Bortz Report at 30 and Appendix C.

In contrast, the Horowitz surveys merely instructed respondents not to assign any value to

programs “substituted for WGN’s blacked out programming.” It is unlikely that even a

knowledgeable cable industry executive would know which programs on WGNA had been

substituted for other programs on a local TV station (WGN Chicago) – a station with which very

Total:

2004-05* 2010 2011 2012 2013

Total:

2010-13

WGNA Compensable Program Suppliers Programming Hours 355.9 554.8 276.0 126.8 241.6 1,199.2

WGNA Total Program Suppliers Programming Hours 1,640.0 7,164.8 7,254.5 7,305.6 7,285.1 29,009.9

Compensable % of Total Program Suppliers Hours 21.7% 7.7% 3.8% 1.7% 3.3% 4.1%

*Reflects programming sample reviewed by CTVwitness Richard V. Ducey.

Source: CTV2004-05 Direct Case, Statement of Richard V. Ducey; and Bortz Media analysis of Gracenote/TMS programming data for WGNA and WGN Chicago.

Table 4. Compensability of Program Suppliers Programming on WGNA, 2010-13
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few of these executives would have any reason to be familiar.7 This instruction served either to

accomplish nothing or, if anything, to confuse respondents by making them uncertain as to which

WGNA programming they should and should not value.

In short, the 2010-13 Horowitz surveys, like the 2004-05 Bortz surveys, overstate the

relative value of Program Suppliers (and Devotional) programming because they did not

properly address the WGNA non-compensability issue. The 2010-13 Bortz surveys also

overstate the value of Program Suppliers and Devotional programming because they address the

compensability issue only for respondents whose systems carried WGNA as their sole distant

signal. However, given their specific identification of compensable WGNA programming for

those respondents, the 2010-13 Bortz surveys provide a better relative value estimate than do the

2010-13 Horowitz surveys (and the 2004-05 Bortz surveys) for the programming on systems that

carried only WGNA.

2. Improper Addition of the “Other Sports” Category

The 2010-13 Bortz surveys (like prior Bortz surveys) asked each respondent to value up

to seven types of programming on the distant signals that their systems carried; those program

types were intended to correspond with the Agreed Categories in this proceeding and to be

mutually exclusive. See Bortz Report at 16, 18, A7-A8 & Appendix E. The 2010-13 Horowitz

surveys asked respondents to value the same program types. But they also added an eighth one,

i.e., “Other Sports,” which Horowitz included in the Program Suppliers total valuation.8 I

7 Although important to whether programming is compensable for a copyright owner, the
presence and identity of substituted programming on WGNA had no bearing on the amount of
royalties a cable system had to pay to carry WGNA; thus, cable system operators had no reason
to be interested in that issue. See Written Rebuttal Testimony of Allan Singer at 8.
8 Horowitz says that “Other Sports” means sports other than the live professional and college
team sports that fall within the JSC Agreed Category. See Corrected Horowitz testimony at 5.
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believe it was inappropriate to ask respondents to value a separate “Other Sports” category

because most cable systems carried virtually no “Other Sports” on a compensable basis.

As Horowitz and other Program Suppliers witnesses suggest, there is a substantial

amount of “Other Sports” programming (such as tennis and golf). But that programming is

mainly non-compensable because it is aired by the national broadcast and cable networks and

regional sports networks. The presence of “Other Sports” programming in the non-network

distant signal marketplace at issue in this proceeding is, at best, modest and does not merit

consideration as a third program category for Program Suppliers. With the exception of Fox-

distributed programming,9 “Other Sports” programs are generally syndicated programs (properly

included in the Bortz Syndicated program type) or programs within the CTV category and cannot

reasonably be confused with the major professional and collegiate team sports that form the core

of the JSC category.

Neither Horowitz nor any of the other Program Suppliers witnesses provide a justification

for seeking a separate valuation of “Other Sports” programming as opposed to the several other

types of programming within the Program Suppliers (or CTV) category. See Direct Testimony

of Jane V. Saunders (Saunders Testimony) at 5-6 (identifying the various types of programming

within the Program Suppliers Agreed Category). Indeed, according to the data underlying the

testimony of Program Suppliers witness Dr. Gray, only 1.3% of the “volume” of programming in

the Program Suppliers category consists of “sporting events” (there is no “Other Sports”

9 Based on signal carriage data provided by CDC, less than 21% of the systems responding to the
2010-13 Horowitz surveys carried Fox stations on a distant signal basis.
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category in the Gray data). In contrast, approximately 20% of the volume of programming in the

Program Suppliers category consists of “paid programming” (infomercials).10

Furthermore, nearly half of the 691 “respondents”11 who Horowitz asked to value “Other

Sports” (308 respondents) carried WGNA as their only commercial distant signal; and WGNA

televised less than two hours per year of compensable “Other Sports” programming during the

period 2010-13. In 2010 WGNA aired two compensable hours of taped pro-wrestling reruns

(WWE Superstars). In 2011-13 WGNA aired a single thirty-minute (2011) or one-hour (2012-

13) horse race (The Arlington Million). Such a minuscule amount of programming did not

warrant a separate category in the Horowitz surveys. Asking respondents to value such a

category misleadingly implied that there was a material amount of “Other Sports” programming

that their systems imported when in fact there was no such programming other than these two or

fewer hours each year on WGNA.

Horowitz compounded the problem by telling respondents for WGN-only Systems that

“examples” of the programming “included” in “Other Sports” were “wrestling” (2010) and

“horse racing” (2011-13). There were no compensable “Other Sports” on WGNA during 2010-

13 other than the two hours of WWE Superstars in 2010, thirty minutes of Arlington Million in

2011 and one hour of Arlington Million in 2012 and 2013. The 2010 reference to wrestling as an

“example” was particularly problematic because WGNA did televise 138 episodes of WWE

Superstars in 2010 on a non-compensable basis. Moreover, Horowitz told respondents for

10 See William E. Wecker Associates, Inc. Analysis of Written Direct Statement of Jeffrey S.
Gray, Ph.D, at 9 n.26.
11 “Respondents” as used herein (unless otherwise specified) refers to the number of systems for
which a response was provided. Because individuals responded on behalf of multiple systems
and in multiple years, the number of unique individuals responding to the Horowitz surveys was
much smaller. See Appendix Table A-3.
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WGN/PTV-only Systems that “examples” of “Other Sports” “include NASCAR auto races,

professional wrestling, and figure skating broadcasts.” But these systems carried no NASCAR

auto races or figure skating broadcasts during 2010-13; nor did they carry any compensable

wrestling other than the two hours of WWE Superstars in 2010.

While several Horowitz respondents did not accord any value to the “Other Sports”

category, there were 197 respondents from the 308 WGN-only and WGN/PTV-only Systems in

2010-13 that did do so. Their average valuation for “Other Sports” was 12.1%; some Horowitz

respondents accorded “Other Sports” on WGNA a valuation as high as 30%, without being

informed of the “Other Sports” that WGNA actually televised. In my opinion, all of the “Other

Sports” valuations from WGN-only and WGN/PTV-only respondents should be discarded.

There is no proper basis for seeking valuation of a separate “category” of programming when

that “category” accounted for only two hours or less per year of the compensable distant signal

programming retransmitted by these respondents’ cable systems.

3. Misleading Examples and Descriptions of Program Suppliers
Programming

Unlike the 2010-13 and all prior Bortz surveys, the 2010-13 Horowitz surveys provided

examples and/or “such as” descriptions of programming included in some (but not all) of the

program types for which they sought respondent valuations. These examples and descriptions

varied by year and the type of system.12 The use of program examples and descriptions injected

12 Horowitz separated cable systems into one of five groups:

1. WGN-only (based on data provided by CDC, there were 215 responding systems
that carried WGNA as their only distant signal);

2. Network (responding systems that carried stations affiliated with the ABC, CBS
or NBC networks as their only distant signals or in combination with other types
of distant signals); and Non-Network systems (responding systems that carried

Footnote continued on next page
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fundamental flaws into the Horowitz surveys, especially since the examples and descriptions

were read to respondents a total of four times.13

a. WGN-only Systems

As noted above, nearly 30 percent of the systems responding to the 2010-13 Horowitz

surveys carried WGNA as their only distant signal. The program examples and descriptions that

Horowitz provided to the WGN-only respondents for the “Other Sports,” Syndicated Series and

Movies categories (the three categories Horowitz attributed to Program Suppliers) were

Footnote continued from previous page

non-network stations (i.e., those not affiliated with ABC, CBS or NBC) as their
only commercial distant signals). The Non-Network group included systems that
carried WGNA as their only commercial distant signal; based on data provided
by CDC, there were 92 responding systems that carried only WGNA and one or
more distant PTV signals, as well as one responding system that carried only
WGNA and a distant Canadian signal. Excluding the WGNA/PTV or Canadian-
only respondents, CDC data indicate these two groups included 383 responding
systems;

3. PTV-only (40 systems that carried non-commercial educational stations (PTV) as
their only distant signals); and

4. Canadian-only (one system that carried Canadian stations as its only distant
signals (in one year, 2011)). Based on CDC data, there was also one respondent
that carried and was asked to respond about only PTV and Canadian distant
signals.

13 Program Suppliers have argued during each of the cable royalty distribution proceedings
conducted during the past three decades that the Bortz surveys should include examples for each
program type. In the 2004-05 proceeding, the Program Suppliers submitted a cable subscriber
constant sum survey that used program examples. JSC and other parties criticized the surveys
for that (and other) reasons. See Settling Parties’ Proposed Findings of Fact, In Re Distribution of
the 2004 and 2005 Cable Royalty Funds, ¶¶ 502-515; Rebuttal Testimony of Dr. Gregory M.
Duncan, In Re Distribution of the 2004 and 2005 Cable Royalty Funds, December 11, 2009, at 7-
8; Rebuttal Testimony of Jeffery S. Berman, In Re Distribution of the 2004 and 2005 Cable
Royalty Funds, December 11, 2009, at 5-8. It has been, and remains, the view of Bortz Media
that program examples should not be used in the Bortz or comparable surveys. See Bortz Report
at A-7 to A-8. The use of such examples needlessly complicates the survey questions and, if not
done properly, can mislead respondents; it also is unnecessary given that the respondents are
knowledgeable cable industry programming professionals. If program examples are used, it is
essential to ensure that such examples accurately reflect the compensable distant signal
programming actually carried by each respondent. As discussed below, the 2010-13 Horowitz
surveys failed to do so.
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misleading in several respects. See Appendix B, which provides a list of the programs that

Program Suppliers witness Dr. Jeffrey Gray identified as compensable during 2010-13.

i. “Other Sports.” The Horowitz interviewers always asked

the respondents to value “Live Team Sports” first, followed by the “Other Sports” category.

They provided different program examples in 2010, on the one hand, and 2011-13 on the other

hand, for WGN-only Systems:

2010: “Other sports programming broadcast on WGN. Examples include
WWE Superstars.” (See Bates Nos. 003908-003915)

2011-13: “Other sports programming broadcast on WGN. Examples
include Horse Racing.” (See Bates Nos. 003925-003931; 003982-003989;
and 004002-004009)

As discussed above, it was improper for Horowitz to include an “Other Sports” category

for WGN-only Systems because those systems retransmitted less than two hours per year of

compensable “Other Sports” programming. Even if an “Other Sports” category were appropriate

for WGN-only Systems, referring to Horse Racing as an “example” of “Other Sports” in 2011-13

was misleading. Doing so suggested that there were multiple telecasts of various “Other Sports”

on WGNA in these years, when in fact the only compensable “Other Sports” telecast on WGNA

in each of those years was a single horse race per year: the Arlington Million. And referencing

“Horse Racing” suggested that this was a regular offering on WGNA, when in fact WGNA

televised only one race per year. Moreover, the Arlington Million is not compensable in the

Program Suppliers category; it was produced for, and aired only on, WGNA, thereby placing it

in the CTV category. See Notice of Participant Groups, Commencement of Voluntary

Negotiation Period (Allocation), and Scheduling Order, No. 14-CRB-0010-CD (2010-13) (Nov.

25, 2015) at Appendix A (setting forth Agreed Categories of Claimants).
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Referring to WWE Superstars as an “example” also was misleading because WGNA

televised no compensable “Other Sports” in 2010 aside from two one-hour airings of WWE

Superstars. In addition, WGNA televised WWE Superstars 138 times in 2010 on a non-

compensable basis, i.e., the program aired on WGNA but not on WGN Chicago. It is unlikely

that any of the WGN-only respondents knew that only two of the 140 telecasts of WWE

Superstars were compensable; therefore, these respondents almost certainly gave their valuation

of “Other Sports” for all 140 telecasts (in addition to any other implied value that they attributed

to the category because of the misleading use of the term “example”) rather than only two

telecasts. Moreover, like the Arlington Million and unlike other WWE programming, WWE

Superstars was produced for, and aired domestically, only on WGNA.

ii. Syndicated Series. As shown on Table 2 above, Horowitz

WGN-only respondents allocated an average of 28.2% to Syndicated Series – nearly double the

15.7% average allocation among Bortz WGN-only respondents. In my opinion, they did so

because of the misleading program examples supplied by the Horowitz surveys. The Horowitz

description of Syndicated Series for WGN-only Systems was as follows:

2010: “Syndicated series such as sitcoms, dramas, children’s shows, talk
shows, reality shows, game shows, and other series broadcast on WGN.
Examples include programs such as Curb Your Enthusiasm, Legend of the
Seeker, and Smash Cuts.” (See Bates Nos. 003908-003915)

2011: “Syndicated series such as sitcoms, dramas, children’s shows, talk
shows, reality shows, game shows, and other series broadcast on WGN.
Examples include programs such as Cheers, 30 Rock, and Just Shoot Me.”
(See Bates Nos. 003925-003931)

2012: “Syndicated series such as sitcoms, dramas, children’s shows, talk
shows, reality shows, game shows, and other series broadcast on WGN.
Examples include programs such as 30 Rock, Adelante Chicago, People to
People, and MDA Show of Strength.” (See Bates Nos. 003982-003989)
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2013: “Syndicated series such as sitcoms, dramas, children’s shows, talk
shows, reality shows, game shows, and other series broadcast on WGN.
Examples include programs such as 30 Rock, Adelante Chicago,
Everybody Loves Raymond, and People to People.” (See Bates Nos.
004002-004009)

Thus, Horowitz provided a list of six types of programming included in Syndicated

Series, and supplemented that list with three to four examples of specific programs. Referring to

six types of syndicated programming in the “such as” portion of the question was misleading

since four of the six types listed did not appear as compensable syndicated program types on

WGNA in any of the four survey years, i.e., WGNA televised no compensable Game Shows,

Reality Shows, Talk Shows or syndicated Children’s Shows in any of the four years. Moreover,

paid programming (i.e., infomercials), which accounted for both the largest number of

compensable syndicated programs and syndicated programming hours on WGNA from 2010-13,

was not mentioned as a syndicated program type. Furthermore, as summarized below in Table 5

and in the discussion that follows, there were several problems with the selected examples:

 In 2013, the comedy series Everybody Loves Raymond was used as an
example. This program did not air on WGNA; it was shown only on
WGN Chicago. Program Suppliers’ own expert, Dr. Gray, did not identify
any WGNA telecasts of Everybody Loves Raymond in his viewing study.
See Appendix B.

Program Title

Applicable

Years

Total

WGNA

Compensable

WGNA

Percent

Compensable Comments

Everybody Loves Raymond 2013 None None NA Not a WGNA program

Adelante Chicago 2012-13 NA NA NA Not a syndicated program

People to People 2012-13 NA NA NA Not a syndicated program

30 Rock 2011-13 1,884 459 24% Mostly non-compensable

Cheers 2011 500 1 0% Almost entirely non-compensable

Just Shoot Me 2011 3 3 100% Aired on only one day that year

Curb Your Enthusiasm 2010 193 0 0% Non-compensable

Smash Cuts 2010 74 0 0% Non-compensable

Legend of the Seeker 2010 85 85 100% Not an "example;" only compensable program in category

Table 5. Horowitz WGN Only Examples, Syndicated Series

PUBLIC VERSION



Rebuttal Testimony of James M. Trautman - 23

 In both 2013 and 2012, the local public affairs programs Adelante Chicago
and People to People were two of Horowitz’s four syndicated
programming examples. These programs were not syndicated shows, but
rather were locally produced public affairs programs that do not come
within the Program Suppliers category. Dr. Gray categorized both
Adelante Chicago and People to People as CTV titles in his viewing
study. See Appendix B.

 The syndicated series 30 Rock was used as an example in the 2011-13
surveys. 30 Rock did air on WGNA in all three years. However, 76
percent of the over 1,800 30 Rock airings on WGNA in 2011-13 were not
compensable and Horowitz did not give any indication of this fact to its
respondents. In addition, it was misleading to refer to 30 Rock as an
“example” in either 2012 or 2013 since this was the only compensable
syndicated series on WGNA in both years. Referring to the series as an
example suggests to respondents that there are additional series that they
should be considering in this category when in fact the remainder of the
category consisted only of paid programming (infomercials) and two
“one-time” specials shown in 2012.

 In 2011, the syndicated series Cheers was used as an example. While a
total of 500 airings of this program were shown on WGNA in 2011, only
one of these airings was compensable.

 Also in 2011, Horowitz used the comedy series Just Shoot Me as an
example. Only three compensable airings of this program occurred on
WGNA in 2011, and all three were shown on the same day.

 In 2010, Curb Your Enthusiasm and Smash Cuts were two of the three
examples used by Horowitz. WGNA televised Curb Your Enthusiasm 193
times in 2010 and Smash Cuts 74 times that year. None of these telecasts
was compensable. Moreover, referring to the third program listed (Legend
of the Seeker) as an example was misleading since this was the only
compensable syndicated series that aired on WGNA in 2010.

iii. Movies. Table 2 above shows that Horowitz WGN-only

respondents allocated an average of 18.1% to Movies, compared with a 14.5% average allocation

from Bortz WGN-only respondents. In my opinion, the different allocations are attributable to

the misleading examples of Movies that that the Horowitz surveys provided. The Horowitz

description of this program type for WGN-only Systems was as follows:
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2010: “Movies such as feature films, Movies of the Week, and specials
broadcast on WGN. Examples include movies such as No Country for
Old Men, The Matrix, Bridget Jones’s Diary, and The Sixth Sense.” (See
Bates Nos. 003908-003915)

2011: “Movies such as feature films, Movies of the Week, and specials
broadcast on WGN. Examples include movies such as Kingpin, The
Green Mile, Bridget Jones’s Diary, and 102 Dalmatians.” (See Bates Nos.
003925-003931)

2012: “Movies such as feature films, Movies of the Week, and specials
broadcast on WGN. Examples include movies such as Heist, A Walk to
Remember, The Lord of the Rings: The Fellowship of the Ring, and A
Walk in the Clouds.” (See Bates Nos. 003982-003989)

2013: “Movies such as feature films, Movies of the Week, and specials
broadcast on WGN. Examples include movies such as Gladiator, The
Lord of the Rings: The Return of the King, and Home Alone 2: Lost in New
York.” (See Bates Nos. 004002-004009)

Despite the apparently self-explanatory nature of the Movies program type, Horowitz

provided three “such as” descriptions of “types” of movies, including “feature films,” “Movies

of the Week,” and “specials.” In addition, depending on the year, between three and four

specific movie titles were provided as examples. Beyond this descriptive “overkill,” problems

with the WGN-only question design for this program type are summarized in Table 6 below and

the subsequent discussion:

 In 2010, WGNA televised 286 movies, only 20% of which were
compensable; in 2011, WGNA televised 227 movies, less than 11% of

Year

Number of

Movie

Examples

Total

WGNA

Movies

Compensable

WGNA

Movies

Percent

Compensable Comments

2010 4 286 56 20% Compensable movies aired in overnight hours

2011 4 227 24 11% Compensable movies aired in overnight hours

2012 4 260 4 2% Movie "examples" were the only compensable movies on WGNA

2013 4 209 4 2% Movie "examples" provided did not air on WGNA

Table 6. Horowitz WGN Only Examples, Movies
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which were compensable. No information was provided in the Horowitz
surveys to indicate that that the vast majority of all movies shown on
WGNA in the years 2010-11 were non-compensable, or that nearly all of
the compensable movies shown aired during overnight hours (i.e., between
1:00 AM and 5:00 AM).

 In 2012, there were only four compensable movies on WGNA for the
entire year. These four movies were used as the Horowitz examples. This
was misleading since these were not “examples” but rather constituted the
station’s entire compensable movie lineup for that year. This is especially
problematic considering that there were 256 non-compensable movie
airings on WGNA in 2012.

 In 2013, there were also only four compensable movies aired on WGNA
for the entire year – and the Horowitz examples were even more
problematic. Specifically, the three examples used by Horowitz were not
compensable, and in fact did not appear on WGNA. Further, the examples
were misleading in that they consisted of two Academy Award Best
Picture winners (Lord of the Rings: Return of the King and Gladiator) and
the second installment in a very popular movie franchise (Home Alone 2:
Lost in New York). By comparison, the compensable movies on WGNA
in 2013 were Brother Bear 2, Dan in Real Life, Romeo Must Die, and
Hannah Montana and Miley Cyrus: Best of Both Worlds Concert. Once
again, the problem with the Horowitz movie examples was exacerbated by
the fact that there were 205 non-compensable movie airings on WGNA in
2013.

b. WGN/PTV-only Systems

As noted above, 92 systems or approximately 13 percent of those responding to the 2010-

13 Horowitz surveys carried WGNA as their only commercial distant signal along with one or

more PTV signals. The program descriptions and examples that were employed for these

WGN/PTV-only Systems differed in significant respects from those that were used in the WGN-

only surveys – even though WGNA was the only signal for which the program types (other than

PTV) had any applicability.14 The program examples and descriptions that Horowitz provided to

14 Note that because public television and Canadian signals each had a dedicated category in the
Horowitz survey, their presence is not relevant for any of the other programming categories.

Footnote continued on next page
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the WGN/PTV-only respondents for “Other Sports” and Syndicated Series were misleading in

several respects.

i. “Other Sports.” As noted above, the Horowitz surveys had

a “Live Team Sports” as well as an “Other Sports” program type. “Live Team Sports” was

always read first to respondents. Respondents for WGN/PTV-only Systems were then read the

following “Other Sports” description:

“Other sports programming broadcast on [WGN]. Examples include
NASCAR auto races, professional wrestling, and figure skating
broadcasts.” (See Bates Nos. 003882-003891; 003932-003940; 003972-
003981; and 004010-004018)

For the years 2012 and 2013, none of the programs used as examples were televised by

WGNA. In 2011, only professional wrestling was televised by WGNA but it was not

compensable; and in 2010 only professional wrestling was televised by WGNA and only two of

the telecasts were compensable. See page 17 above. The use of these program examples was

misleading in at least three additional respects. First, some respondents may have mistakenly

believed that, because these programs were used as examples, they must have been carried and

compensable on WGNA. Second, some respondents may have been aware that these programs

were not televised by and/or not compensable on WGNA, but may have become confused about

whether they should still include the example programming when allocating value. And finally,

even if respondents were aware that these particular programs were not televised by and/or

compensable on WGNA, they might have incorrectly assumed that there must have been a

significant amount of additional “Other Sports” programming on WGNA because a distinct

Footnote continued from previous page

PTV and Canadian stations were not read to respondents when respondents were asked about the
other categories.
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category and three specific examples were given for this programming type. In essence, the only

way for a respondent to accurately respond for “Other Sports” (especially in 2012 and 2013) was

for them to deduce based on their knowledge and experience that the inclusion of the program

type was the equivalent of a “trick question.”

ii. Syndicated Series. Horowitz WGN/PTV-only respondents

allocated an average of 19.4% to this program type, compared with 14.3% among Bortz

WGN/PTV-only respondents. In my opinion, this difference was attributable to the misleading

examples of Syndicated Series provided by the Horowitz interviewers. The Horowitz

description of Syndicated Series for WGN/PTV-only Systems was as follows:

2010-11: “Syndicated series such as sitcoms, dramas, children’s shows,
talk shows, reality shows, game shows, and other series broadcast on
[WGN]. Examples include programs such as Everybody Loves Raymond,
Seinfeld, American Idol, Jeopardy, and The Oprah Winfrey Show.” (See
Bates Nos. 003882-003891 and 003932-003940)

2012-13: “Syndicated series such as sitcoms, dramas, children’s shows,
talk shows, reality shows, game shows, and other series broadcast on
[WGN]. Examples include programs such as Everybody Loves Raymond,
Seinfeld, American Idol, Jeopardy, and The Dr. Oz Show.” (See Bates
Nos. 003972-003981 and 004010-004018)

None of the programs listed as examples appeared on WGNA in any of the years from 2010-13.

Moreover, as mentioned previously, four of the six syndicated program types listed did not

appear as compensable programs on WGNA in any of the four survey years, i.e., WGNA

televised no compensable Game Shows, Reality Shows, Talk Shows or syndicated Children’s

Shows in any of the four years.

c. Other Cable Systems

The program examples that the Horowitz surveys provided for the remaining 383

respondents were also problematic. The Horowitz interviewers told each of these respondents
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that examples of “Other Sports” included “NASCAR auto races, figure skating and wrestling.”

However, at least one-third of these respondents’ systems carried none of this programming on a

compensable basis in 2011-13.

IV. Testimony of Dr. Erkan Erdem

A. Dr. Erdem’s Analysis of the WGNA Compensable Programming Issue Is
Predicated upon a Misunderstanding of the Underlying Data

Dr. Erdem, on behalf of the Devotional Claimants, acknowledges that the “results of the

Bortz survey allow us to approximate the behavior of profit-maximizing CSOs as they consider

the mix of programming they can possibly offer to their potential or actual subscribers.” See

March 9, 2017 Amended Testimony of Erkan Erdem (Erdem amended testimony) at 5. Dr.

Erdem also suggests that the Devotional Claimants should not receive less than the share

reflected for the Devotionals in the 2010-13 Bortz surveys (id. at 12) – even though the Judges

concluded that the Devotionals should receive less than their share in the 2004-05 surveys based

on the compensability of programming on WGNA. See page 14 above.

Compensability of programming on WGNA is a salient issue for the Devotional

Claimants because most of the religious programming televised by WGNA in 2010-13 was not

aired simultaneously on WGN Chicago; thus, most of the Devotional programming on WGNA

(like most of the Program Suppliers programming on WGNA) is not compensable. See Table 7

below.

Total:

2004-05 2010 2011 2012 2013

Total:

2010-13

WGNA Compensable Devotional Programming Hours 12.0 65.0 53.0 31.5 36.0 185.5

WGNA Total Devotional Programming Hours 120.5 633.5 536.5 449.5 505.5 2125.0

Compensable % of Total Devotional Hours 10.0% 10.3% 9.9% 7.0% 7.1% 8.7%

*Reflects programming sample reviewed by CTVwitness Richard V. Ducey.

Source: CTV2004-05 Direct Case, Statement of Richard V. Ducey; and Bortz Media analysis of Gracenote/TMS programming data for WGNA and WGN Chicago.

Table 7. Compensability of Devotional Programming on WGNA, 2010-13
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In the 2004-05 proceeding, the Judges found that the Bortz survey results should be

regarded as a “ceiling” on the Devotional share “because of the presence of devotional

programming on WGN that is also non-compensable.” See 2004-05 Distribution Order at 16.

As explained in the Bortz Report, while the approach used in the 2010-13 Bortz surveys

mitigates the WGN compensability issue, it does not fully account for the impact of this issue

and the Bortz results for the Devotional category (and Program Suppliers) should still be

regarded as a “ceiling.”15 See Bortz Report at 47-49; 2004-05 Distribution Order at 16.

Dr. Erdem assesses the compensability of programming on WGNA using his own

definition of compensability (i.e., programming with exactly the same start time, end time and

duration as reported in the Gracenote data he reviewed). Under this approach, he incorrectly

concludes that a portion of JSC programming on WGNA was not compensable in 2010-13.16

That conclusion reflects a misunderstanding of the Gracenote programming schedule data upon

which his analysis relies – particularly as it applies to live programming (such as JSC telecasts)

as well as programming scheduled to air in time periods immediately following live telecasts.

Gracenote data in some cases represented the “pre-air” schedule provided to Gracenote by the

station (which might anticipate that, for example, a Major League Baseball telecast will last 180

minutes or three hours); and in other instances the Gracenote data consisted of the “as-run” or

15 As shown previously in Table 3, the unweighted average Bortz survey allocation among
WGN-only Systems was 8.0% percent for Devotionals in 2004-05 (when respondents were not
provided with information about compensability), but declined to about half that level (3.9%) in
2010-13 when respondents considered only WGNA compensable programming.
16 Dr. Erdem acknowledged that, “using the JS’ Claimants definition of compensable” 100% of
JSC programming is compensable. Erdem amended testimony at 9 n.19. Under the “JSC
definition,” a non-network program is compensable if it is retransmitted by a cable system
simultaneously with the airing of that program by a broadcast station. As Dr. Erdem also
acknowledged, Section 111 of the Copyright Act defines compensable programming as
programming which is transmitted “simultaneously with the primary transmission.” Erdem
amended testimony at 4.
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“post-air” schedule (which would indicate the actual length of the game telecast rather than an

estimate, and could affect whether the programming scheduled to air afterward was actually

shown or in some cases may have been joined in progress). Moreover, the Gracenote data for

WGNA sometimes reported the initial five to ten minutes of a game telecast as a distinct “pre-

game show” (e.g., Lead-Off Man for the Chicago Cubs) and/or the last few minutes of the

broadcast as a distinct “post-game show” (e.g., 10th Inning for the Cubs), while the WGN

Chicago Gracenote schedule may have shown the telecast of the same MLB game as occupying

the entire time block.

For purposes of determining compensability, this may complicate matters – but only with

respect to how many minutes of compensable programming should be assigned to a particular

game telecast – not to whether the game telecast is compensable. JSC considers only the

overlapping game telecast itself as compensable JSC programming, and Bortz has allocated pre-

game and post-game minutes identified in either the WGNA or WGN Chicago data set to CTV.

Dr. Erdem’s decision to consider entire telecasts where this situation exists to be non-

compensable is incorrect.

Dr. Erdem uses this incorrect conclusion about compensability as his sole basis for

stating that the impact of non-compensable WGNA programming in the Bortz survey should be

extended to JSC and CTV as well as Program Suppliers and the Devotional Claimants. As the

Judges concluded in the 2004-05 proceeding, the respondents’ consideration of non-compensable

programming on WGNA means that the Bortz survey results (for 2010-13 as in 2004-05) should

be regarded as a ceiling for Program Suppliers and the Devotional Claimants (whose content on

WGNA was mostly non-compensable) – and a floor for JSC and CTV (whose content on

WGNA was 100 percent compensable).
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B. Dr. Erdem Misunderstands the Nature and Effect of Changes that the
Horowitz Surveys Made to the Bortz Methodology

Dr. Erdem asserts that the repeated use of the terms “distant signals” and “distant

broadcast stations” in the Horowitz surveys is an improvement over the language used in the

Bortz surveys to describe the signals addressed in the survey. Dr. Erdem is wrong. The Bortz

surveys intentionally seek to mask the fact that they relate to copyright royalties in order to avoid

any potential concern by respondents that their answers could affect royalty rates. As such, the

use of terms such as “distant signals,” which some respondents may associate with copyright

matters, is problematic – and certainly not an “improvement.”

Similarly, Dr. Erdem’s assertion that the Horowitz instruction to not assign value to

programs that were substituted for WGN Chicago’s blacked out programming “might be a slight

enhancement” reflects a lack of understanding of the marketplace. As discussed above, unless a

respondent resides in or near Chicago and could receive the WGN local signal off-air, it is

improbable that he or she (despite their expertise in programming matters generally) would be

familiar with the specific distinctions between the programming on WGNA – which they have

direct access to – and WGN Chicago, which they do not have ready access to and would have

little reason to have ever evaluated. Thus, including this instruction in the questionnaire:

(1) provided no additional information of value to the respondent; (2) provided even further

evidence to certain respondents that the survey concerned copyright royalty matters; and (3) may

have caused confusion or frustration among some respondents if these respondents felt they

should be excluding some WGNA programming from consideration but did not know which

programming to exclude.
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Finally, Dr. Erdem correctly identifies that there were problems with the examples

provided in the Horowitz survey, and that these problems may have biased the Horowitz results.

But his analysis of this issue is cursory and understates the likely impact of these problems. See

pages 18-28 above. He states that respondents were provided with examples for each of the

Program Suppliers, JSC and Devotional Claimants Agreed Categories on WGNA that were

either non-compensable or not broadcast on WGNA, and therefore concludes that all three

Agreed Categories were “subject to the same imperfect approach.” See Erdem amended

testimony at 12. This is incorrect. While the Horowitz examples for JSC programming on

WGNA were compensable and were in fact broadcast on WGNA, the Devotional examples

overstated the presence and nature of compensable programming on WGNA in this Agreed

Category and likely biased the Horowitz responses in favor of the Devotional Claimants – as was

the case with the Program Suppliers examples. See pages 18-28 above. Specifically, the

Devotional examples used in the Horowitz WGN-only questionnaires were misleading because

they included programs that aired on WGNA but were not compensable (Singsation! in 2011

and Creflo Dollar in 2013) or only partially compensable (Victory in Grace in 2012). Similarly,

among Non-Network systems that carried WGNA as their only U.S. commercial distant signal,

examples in all four years consisted of programs including Joel Osteen Ministry (never carried

on WGNA); Kenneth Copeland Ministries (carried by WGNA in 2010 and 2011 on a non-

compensable basis); and Creflo Dollar (carried by WGNA on a non-compensable basis in all

four years).
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V. Testimony of Linda McLaughlin and Dr. David Blackburn

A. The McLaughlin/Blackburn Reliance on Changes in Distant Subscriber
Instances Is Misplaced Because Distant Subscriber Instances Are a Measure
of Program Time And Not Program Value

In their initial testimony, Ms. McLaughlin and Dr. Blackburn concluded that PTV’s share

of the 2010-13 royalties should be 32% higher than its share of the 2004-05 royalties because

PTV’s share of “distant subscriber instances” had increased during this period from 12.1% to

15.9%. See December 21, 2016 Testimony of Linda McLaughlin and David Blackburn

(McLaughlin/Blackburn testimony) at 10. A “distant subscriber instance” represents one distant

signal being received by one cable system subscriber, without regard to how much the cable

system paid to deliver (or the cable subscriber paid to receive) that signal.17 Based upon that

change in distant subscriber instances, PTV requested an award of no less than 9.9% of the 2010-

13 Basic Fund royalties (excluding the share awarded to the Music Claimants), a 32% increase

over PTV’s 2004-05 average award of 7.55% (excluding Music). See December 22, 2016

Written Direct Statement of Public Television Introductory Memorandum (PTV WDS) at 4.

PTV did not request any 3.75 royalties because it is not eligible to share in such royalties. See

PTV WDS at 4.

In the 1998-99 cable royalty distribution proceeding, a Copyright Arbitration Royalty

Panel (“CARP”) determined that distant subscriber instances are a measure of relative

programming time and not relative programming value. Thus, the CARP refused to increase

PTV’s share of the cable royalty fund over its 1990-92 level notwithstanding that PTV showed a

17 As shown in Appendix Table A-1, from 2010-13 only 15-17% of cable subscribers that had
access to distant signals received one or more distant PTV signals. Further, 88% of the systems
that carried distant PTV signals also carried at least one commercial distant signal.
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doubling of its share of distant subscriber instances between 1990-92 and 1998-99.18 Consistent

with that precedent and my experience that program “volume” does not equate to program value,

I do not believe that PTV’s 2010-13 share should be tied to increases in distant subscriber

instances, as McLaughlin/Blackburn have suggested.19

B. The McLaughlin/Blackburn Adjustments of the 2010-13 Bortz Results Do
Not Support the Award Requested by PTV

The 2010-13 Bortz surveys, like prior Bortz surveys, did not seek responses from sample

systems that carried PTV signals as their only distant signals.20 As explained in the Bortz Report

at 14 and A-10 to A-11, our view has been and remains that asking respondents to allocate

“relative value” to a single category of programming is not a valid application of the constant

sum survey methodology; and it has the potential to create confusion among respondents.

Nevertheless, we have recognized that some adjustment to the specific point estimates in the

18 See October 21, 2003 Report of the Copyright Arbitration Royalty Panel to the Librarian of
Congress (“1998-99 CARP Report”) at 56-57 (finding that “[b]oth subscriber instances studies
offered by [PTV’s expert] Dr. Johnson suffer from the same fundamental infirmity – they
attempt to equate programming volume with programming value”) (emphasis in original); id. at
57 (“We view Dr. Johnson’s change in subscriber instances theory as relatively unuseful because
it is based on a measure of time, not value. . . . Changes in measures of relative time do not
prove changes in relative value”). The 1998-99 CARP also attributed weight to PTV’s share of
fees generated. Id. at 60-65. PTV’s share of 2010-13 fees generated amounted to 4.6%. Bortz
Report at 27. PTV’s 2010-13 average Bortz share of 5.1% is slightly higher than PTV’s share of
fees generated, and is also higher than PTV’s average 2004-05 Bortz share of 3.6%.
19 It should be noted that WGNA’s share of distant subscriber instances is substantially higher in
2010-13 (at 59% of total distant subscriber instances) than it was in 2004-05 (50%). In absolute
terms, the average yearly number of WGNA distant subscriber instances increased by more than
six million over this period. This dwarfs the absolute increase of just under 2.6 million distant
subscriber instances for PTV distant signals.
20 The average number of Form 3 PTV-only Systems declined from 63.5 in 2010 to 42.0 in 2013.
Over the four year period, this represented about five percent of the Form 3 systems that carried
at least one distant signal. The initial Bortz survey samples for each year included an average of
13 PTV-only Systems, while the Horowitz samples also included an average of 13. As discussed
further below, PTV-only Systems were over-represented among Horowitz survey respondents,
due largely to very high response rates among the sampled PTV-only Systems.
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2010-13 Bortz surveys is appropriate to account for the exclusion of systems that carried PTV

signals (or Canadian signals) as their only distant signals. See Bortz Report at 7-8.

Ms. McLaughlin and Dr. Blackburn have adjusted the 2010-13 Bortz survey results to

account for the fact that the Bortz surveys do not include valuations from PTV-only (and

Canadian-only) Systems. Their adjustment follows the approach that Ms. McLaughlin offered in

prior cable royalty distribution proceedings and that the Judges accepted in the 2004-05

proceeding. See 2004-05 Distribution Order at 27. It assumes that certain of the PTV-only

Systems in the Bortz sample would have responded to the 2010-13 Bortz surveys (consistent

with the actual Bortz response rates) and that they would have allocated 100% to the PTV

category. See April 17, 2017 Amended Testimony of Linda McLaughlin and David Blackburn

(Amended McLaughlin/Blackburn testimony) at 14. The McLaughlin/Blackburn adjustments

raise the PTV share in the 2010-13 Bortz surveys from an average of 5.1% to between 7.5% and

8.5% for the four-year period. See Amended McLaughlin/Blackburn testimony at 16; Table 8

below.21 McLaughlin/Blackburn also note that the average 2010-13 augmented share of 8.0% is

approximately 31% higher than the 2004-05 Bortz augment share of 6.1-6.2%. See Amended

McLaughlin/Blackburn testimony at 15-16. McLaughlin/Blackburn do not include in their

testimony a year-by-year breakdown of their adjustment. That breakdown is set forth below in

Appendix Table A-2.

21 Chart 3 on page 16 of the Amended McLaughlin/Blackburn testimony shows a range for the
PTV (7.5-8.5%) and Canadian (1.2-2.2%) categories. The ranges reflect alternative treatments
of systems that carried both PTV and Canadian signals as their only distant signals. The higher
value for PTV (and the corresponding lower value for the Canadian category) attributes 100% of
the value accorded these systems to PTV, while the lower value for PTV (and corresponding
higher value for the Canadian category) attributes 100% of the value accorded these same
systems to the Canadian category.
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The results of the 2010-13 Horowitz surveys suggest that it is incorrect to assume, as

McLaughlin/Blackburn did, that PTV-only Systems would allocate 100% of their distant signal

program budget to the PTV category. As explained below, most of the Horowitz PTV-only

respondents allocated less than 100% to PTV, even though PTV was the only distant signal

category carried by those systems. It may be that the respondents were confused by the

Horowitz question (which, as noted above, is one reason why Bortz has never surveyed PTV-

only Systems). It also is possible that the Horowitz respondents, all of whom represented

Program Type

Unadjusted

Bortz

McLaughlin/

Blackburn

Augmented

Bortz*

Live Team Sports 38.2% 36.6%

News 20.6% 19.7%

Syndicated 14.7% 14.0%

Movies 16.3% 15.6%

Devotional 4.6% 4.4%

PTV 5.1% 8.0%

Canadian 0.5% 1.7%

TOTAL 100.0% 100.0%

Columns may not add to total due to rounding.

*Utilizes average of two allocation methodologies used by

McLaughlin/Blackburn to account for systems that carried both PTV

and Canadian signals as their only distant signals.

Table 8. Unadjusted Bortz and McLaughlin/Blackburn

Augmented Bortz Survey Response Comparison, 2010-13

Average: 2010-13
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“minimum fee” systems, simply did not value the PTV signals as highly as their minimum fee.22

In any event, accounting for the Horowitz survey results would produce the revised “augmented”

2010-13 shares set forth in Table 9 rather than the “augmented” shares suggested by

McLaughlin/Blackburn. A year-by-year breakdown is set forth in Appendix Table A-2.

As mentioned above, McLaughlin/Blackburn also argue that because their “augmented”

2010-13 Bortz share for PTV is about 31% higher than PTV’s “augmented” share in the 2004-05

22 All cable systems are required to pay a minimum royalty fee regardless of whether they carry
any distant signals. The minimum fee is based on a system carrying 1.0 Distant Signal
Equivalents (DSE). Thus, cable systems that carry a combination of fully or partially distant
signals such that their aggregate DSE value is equal to 1.0 or less pay only the minimum fee.

Program Type

Unadjusted

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Live Team Sports 38.2% 37.1%

News 20.6% 20.1%

Syndicated 14.7% 14.2%

Movies 16.3% 15.8%

Devotional 4.6% 4.4%

PTV 5.1% 6.6%

Canadian 0.5% 1.7%

TOTAL 100.0% 100.0%

Columns may not add to total due to rounding.

*Utilizes average of two allocation methodologies used by

McLaughlin/Blackburn to account for systems that carried both PTV

and Canadian signals as their only distant signals.

Table 9. Unadjusted Bortz and Revised McLaughlin/Blackburn

Augmented Bortz Survey Response Comparison, 2010-13

Average: 2010-13
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Bortz surveys, PTV’s 2010-13 award should be about 31% higher than its 2004-05 award of

7.55%, i.e., 9.9%. The revised “augmented” share is 7% higher, not 31%. Furthermore, in their

2004-05 Distribution Order, the Judges did not consider prior Bortz survey results or prior PTV

“augmented” shares in evaluating the McLaughlin methodology. Rather, they considered the

McLaughlin “augmented” Bortz shares for the instant years (2004-05) on their own merits, and

then calculated the PTV share of the Basic Fund by accounting for the fact that PTV does not

participate in the 3.75 fund (i.e., they divided the McLaughlin augmented shares by the percent

of Form 3 royalties in the Basic Fund – 85.0% in 2004 and 85.9% in 2005). In doing so, they

accepted the recommendations made by both PTV and certain other parties. See 2004-05 Order

at 27, citing Settling Parties’ Proposed Findings of Fact at Paragraph 317. As shown on Table 10

below, using the same approach for 2010-13 (and the Horowitz results discussed above) results

in a PTV share of 7.7% – less than the 9.9% suggested by McLaughlin/Blackburn.23

23 The Judges made a small further adjustment to PTV’s share to account for the fact that the
Devotional Claimants received less than their Bortz survey share. See 2004-05 Order at 28.
However, because the Devotional Claimants’ Bortz survey share in 2010-13 is less than it was in
2004-05, such an adjustment would still leave the PTV share below the requested 9.9%.
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C. Design Flaws Inflate PTV’s Valuation in the 2010-13 Horowitz Surveys

McLaughlin/Blackburn also rely upon the 2010-13 Horowitz surveys, stating that they

reflect a “substantially higher share” for PTV than the augmented 2010-13 Bortz surveys, i.e.,

12.9% in Horowitz compared to the 7.5%-8.5% in the unrevised McLaughlin/Blackburn

augmentation.24 See Amended McLaughlin/Blackburn testimony at 17, and Appendix Table A-2

24 McLaughlin/Blackburn suggest that a reason for the higher value attributed to the PTV
category in the Horowitz survey as compared with the Bortz survey may have been that certain
large royalty payers responded to the Horowitz survey but did not respond to the Bortz survey.
See McLaughlin/Blackburn testimony at 17. This factor is only relevant if the royalties paid by

Footnote continued on next page

Program Type

Unadjusted

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz Basic

Fund Share*

Live Team Sports 38.2% 36.7%

News 20.6% 19.8%

Syndicated 14.7% 14.0%

Movies 16.3% 15.7%

Devotional 4.6% 4.4%

PTV 5.1% 7.7%

Canadian 0.5% 1.7%

TOTAL 100.0% 100.0%

Columns may not add to total due to rounding.

*Utilizes average of two allocation methodologies used by

McLaughlin/Blackburn to account for systems that carried both PTV

and Canadian signals as their only distant signals.

Table 10. Unadjusted Bortz and Revised

McLaughlin/Blackburn Augmented Bortz Share of Basic Fund,

2010-13

Average: 2010-13
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for year-by-year percentages. The “higher” PTV share, however, is attributable to design flaws

in the 2010-13 Horowitz surveys that inflate PTV’s share.

1. Over-Representation of PTV-only Systems

The Horowitz survey design sought to include cable systems that carried PTV signals as

their only distant signals (PTV-only Systems). In the allocation question for these types of

systems, interviewers asked respondents about only one type of programming (i.e., the PTV

category). The respondent was asked to estimate the relative value to their system of that

programming type, and only that type, and was first asked to write the PTV description down

before providing an answer. The question read to the respondent is presented below. (2013

version). See Horowitz testimony at 32-37.

“Now, considering everything we have been discussing, I would like you to
estimate the relative value to your cable system of each type of programming
actually broadcast during 2013 by [PTV station(s)]. We would like you to be
very precise about this; can I ask you first to write down the types of
programming on these distant stations? Please write them down in the order I read
them. Here they are:

“Programs broadcast only on PBS station(s) ___. Examples include Masterpiece
Classic: Downton Abbey Season III, Masterpiece Mystery!, PBS NewsHour, and
Sesame Street.”

Assume you had a fixed dollar amount to allocate for the programming actually
broadcast during 2013 on [PTV station(s)]. Considering the value of the

Footnote continued from previous page

cable systems carrying PTV were under-represented in the Bortz survey respondent base. The
Bortz and Horowitz survey both employ stratified random samples. To obtain survey results that
are projectable to the Form 3 universe, survey responses are weighted by strata and royalty. I
have analyzed the representation of systems carrying PTV distant signals among Bortz survey
respondents and have determined that the weighted royalties paid by the responding systems
carrying PTV signals over the 2010-13 period correspond closely to the total royalties actually
paid by all systems carrying PTV signals in the entire universe of Form 3 cable systems. See
Appendix Table A-5. As such, the McLaughlin/Blackburn reference to large royalty payers does
not explain the reason for the higher value attributed to PTV in the Horowitz surveys.
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programs broadcast only on PBS station […] to your cable system, what
percentage, if any, of the fixed dollar amount would you allocate for this type of
programming?
In formulating your percentage, please think about all of the factors we have been
discussing, including using this programming in your advertising and promotions
in 2013 to attract and retain customers, the importance of this programming to
you and your subscribers, and any other considerations you may have.

Remember you are only estimating the relative value of each type of
programming actually broadcast in 2013 on: [PTV station(s)].

Once you are done, we will review your allocations together. Let me know when
you are done.

Across all the distant stations you carry, and considering the value to your cable
system, what percentage, if any, of the fixed dollar amount would you allocate to:

“Programs broadcast only on PBS station(s) ___. Examples include Masterpiece
Classic: Downton Abbey Season III, Masterpiece Mystery!, PBS NewsHour, and
Sesame Street.”

As noted above, three quarters of the respondents to the PTV-only version of the

Horowitz survey did not make a 100 percent value allocation to this program type even though

this was the only type provided to them as a response option.25 See Table 11 below.

25 As noted above, respondents may have been confused by the question in these cases, since it
makes little sense to ask for an “allocation” of value when there is only one category.

Completed Surveys 2010 2011 2012 2013

Total:

2010-13

PTV-Only Systems 9 13 5 13 40

Allocated 100% 8 0 0 2 10

Allocated Less Than 100% 1 13 5 11 30
Less Than 100% % of Total 11.1% 100.0% 100.0% 84.6% 75.0%

Average Allocation 91.1% 54.2% 22.0% 25.4% 49.1%

Table 11. Allocation Summary for Horowitz Responding PTV-Only Systems, 2010-13
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However, in calculating weighted results for the Horowitz survey, Dr. Frankel created

“e-answers” for these systems in order to assign 100% of their royalties to PTV, rather than

using the respondents’ actual answers to the surveys.26 Using the actual responses of these

systems would lower the Horowitz PTV allocations by 1.7 percentage points in 2013, 0.7

percentage points in 2012, 1.9 percentage points in 2011 and 0.3 percentage points in 2010.

Stated otherwise, the weighted Horowitz results do not directly reflect the Horowitz

findings for these systems, but rather incorporate an adjustment that mirrors the

McLaughlin/Blackburn augmentation (see above) that has been applied to the Bortz survey

results in prior proceedings. However, the McLaughlin/Blackburn augmentation assures that an

appropriate weight is applied to the PTV-only (and Canadian-only) systems by attributing

weights to them that are consistent with the strata distribution of these systems as well as the

overall survey response rates.27 The Horowitz/Frankel methodology, on the other hand, relied on

the actual response rates achieved by Horowitz among these systems. In so doing,

Horowitz/Frankel over-weighted the PTV-only Systems by an average of approximately one

percentage point per year.28 This overweighting had the effect of further inflating the PTV share

in the survey results reported by Horowitz.

26 The approach used by Dr. Frankel is not described in his testimony, nor is the use of “e-
answers” acknowledged. However, the methodology employed is evident from a review of
underlying documents. See MPAA_2010.f90, MPAA_2011.f90, MPAA_2012.f90 and
MPAA_2013.f90.
27 Only one Canadian-only system responded to the survey over the four-year period (in 2011).
Therefore, inclusion of a Canadian-only questionnaire was of no consequence to the Horowitz
survey findings.
28 I asked CDC to calculate the weighted percentage of total royalties accounted for by PTV-only
respondents to the Horowitz surveys. On a weighted basis, CDC calculated that the PTV-only
respondents to the Horowitz surveys accounted for an average of 3.2% of total royalties. By
comparison, the PTV-only Systems included in the CDC Form 3 universe data used in the
Horowitz surveys and produced by Program Suppliers accounted for an average of just 2.15% of

Footnote continued on next page
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2. Inflation of PTV Share from a Single Outlier Response

The PTV share in the Horowitz surveys is largely dependent upon the responses from a

single MSO whose respondent in each year valued the PTV category much more highly than

other respondents. In each year, the respondent for that MSO alone accounted for between 15%

and 23% of the responses to the Horowitz survey.29 The surveys accounted for by this MSO’s

respondent in each year far outnumbered those accounted for by any other unique Horowitz

respondent in that year. Moreover, the allocations to the PTV category for this single MSO

averaged over 45% for 2010-2013 – a level that is more than four times the median Horowitz

PTV allocation of 10% and is a clear outlier in relation to the allocations typically assigned to the

category. As such, each year’s Horowitz findings for the PTV category are very sensitive to the

presence (or lack thereof) of a single individual. Specifically, if the responses of one respondent

were removed from the Horowitz results each year, the 2010-13 average Horowitz PTV

allocation would decline by almost five percentage points.

3. Valuation of Exempt Signals For which No Royalty Was Paid

In the Bortz surveys, the distant signals about which each respondent is questioned are

identified on the hard copy survey questionnaires (redacted copies of which have been produced

by JSC in these proceedings); Bortz identified these distant signals by reviewing the statements

Footnote continued from previous page

the total Form 3 universe royalties. See “JSC_CDC Analysis Version of
APKS_SUMMARYTABLE_2010-2013_5SEPT17.xlsx.”
29 Several other Horowitz survey respondents also answered on behalf of multiple systems.
Certain respondents to the Bortz survey answered on behalf of multiple systems as well,
although none of the Bortz respondents accounted for more than 7% of the responses in any
given year. See Appendix Tables A-3 and A-4. Moreover, Bortz respondents were in all cases
required to complete a separate survey for each system (even if its signal carriage pattern was
identical to another system for which they were responsible), which I understand was not the
case with the Horowitz respondents.
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of account that the sample systems filed with the Copyright Office. Program Suppliers, on the

other hand, have not produced completed hard copy questionnaires identifying the distant signals

that each Horowitz respondent was asked to value. Rather, in response to discovery requests

from JSC, Program Suppliers advised that the Horowitz interviewers relied upon electronic

spreadsheets that Cable Data Corporation (CDC) had created and that identified distant signals.30

A sample of these spreadsheets for the years 2010-13 is contained in Appendix C.

A review of these spreadsheets discloses an important difference between the years 2010-

11, on the one hand, and 2012-13, on the other hand. Specifically, the 2012-13 spreadsheets list

many signals that are identified in column T (Basis of Carriage) as having “exempt” status (i.e.,

as signals that cable systems carried without paying any Section 111 royalty, while the 2010-11

spreadsheets do not list any “exempt” distant signals).31

The Horowitz testimony (and underlying documents produced by Program Suppliers) do

not indicate one way or another whether interviewers asked the Horowitz respondents in 2012

and 2013 about all signals listed in the CDC spreadsheet for a given system, or whether they

somehow determined that the signals identified by the CDC spreadsheets as “exempt” should be

excluded. However, at least three Horowitz respondents in 2012 were asked to assign value to

the PTV program type when the only PTV signals listed in the CDC spreadsheet were identified

30 See April 12, 2017 letter from L. Plovnick to R. Garrett at 6-8.
31 When Congress amended Section 111 in 2010, it determined that CSOs should not be
required to pay royalties for multicast signals in certain circumstances, including where carriage
was made pursuant to an agreement entered into prior to June 30, 2009 between a trade
association representing cable systems and an association representing broadcast stations. See
https://www.copyright.gov/docs/stela/stela-faq.html. In 2005 the Association of Public
Television Stations (APTS) and the (then) National Cable & Telecommunications Association
(NCTA) entered into an agreement concerning the carriage of PTV station digital multicast
signals. See https://current.org/wp-content/uploads/archive-site/dtv/dtv0502ncta.shtml.
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as “exempt.”32 See Appendix D. This raises a question about whether all respondents for whom

exempt signals were listed were asked about those signals. This issue is important with respect

to the Horowitz PTV allocation because almost three-quarters of the multicast signals identified

by CDC as exempt are PTV multicast signals (“Exempt PTV Multicast Signals”). If Horowitz

respondents in 2012 and 2013 were asked to ascribe value to Exempt PTV Multicast Signals for

which they paid no Section 111 royalty, this would have represented more than 400 such signals

during those two years.33 Looked at another way, of the 244 Horowitz cable systems that carried

at least one PTV distant signal, 104 or 43% would have been asked to value at least one PTV

multicast distant signal for which they paid no royalty.34

VI. Adjustments to the 2010-13 Horowitz Surveys

As discussed above, there are substantial problems with the design of the Horowitz

surveys. Primary among these are the addition of a third Program Suppliers category (“Other

Sports”) that does not warrant inclusion as a distinct category, and the failure to even partially

account for the compensability of programming on WGNA. In addition, the Horowitz surveys

used examples that serve to bias the Horowitz survey results in favor of Program Suppliers (and

the Devotional claimants), and contain representation and survey execution errors that combine

to overstate the PTV allocation.

32 Bortz Media analysis of the CDC created document
APKS_MASKEDSAMPLE_distant_carriage_with_boc_and_ds_and_current_ds_and_stratum_b
oc_ExemptSep_2010_2013.xlsx.
33 Id.
34 The multicast signals CDC identified as exempt also included exempt commercial signals. Of
the 691 (410 in 2012 and 2013) Horowitz cable systems that carried at least one commercial
distant signal, 43 or 6.2% (10.5% in 2012 and 2013) would have been asked to value at least one
commercial multicast distant signal for which they paid no royalty.
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The issues related to improper examples and the creation of an “Other Sports” category

are most pronounced among surveys of WGN-only Systems and WGN/PTV-only Systems.

There is a substantial difference in the valuations given by Horowitz and Bortz WGN-only and

WGN/PTV-only respondents. See page 11 above. For the reasons discussed above, none of the

responses provided by the Horowitz respondents for WGN-only and WGN/PTV-only Systems

should be accorded any weight; rather, the Bortz WGN-only and WGN/PTV-only responses

provide a better estimate of relative valuations among these respondents. I have substituted the

Bortz WGN-only and WGN/PTV-only responses for the Horowitz WGN-only and WGN/PTV

only responses, and also excluded the Horowitz PTV-only responses in order to provide a basis

for comparing the Horowitz results with those obtained in the Bortz surveys. Table 12 and

Figure 5 below show this comparison.

Program Type Horowitz Bortz Horowitz Bortz Horowitz Bortz Horowitz Bortz Horowitz Bortz

Live Team Sports 38.1% 40.9% 32.7% 36.4% 32.4% 37.9% 37.5% 37.7% 35.2% 38.2%

News 19.5% 18.7% 15.6% 18.3% 19.6% 22.8% 18.5% 22.7% 18.3% 20.6%

Syndicated 15.6% 16.0% 17.5% 17.4% 13.4% 13.5% 12.2% 11.8% 14.7% 14.7%

Movies 15.3% 15.9% 15.4% 18.6% 11.6% 15.3% 10.8% 15.5% 13.3% 16.3%

Devotional 4.4% 4.0% 4.9% 4.5% 5.5% 4.8% 4.4% 5.0% 4.8% 4.6%

PTV 2.9% 4.4% 7.0% 4.7% 11.0% 5.1% 11.4% 6.2% 8.1% 5.1%

Canadian 0.0% 0.1% 0.0% 0.2% 0.9% 0.6% 0.4% 1.2% 0.3% 0.5%

Other Sports 4.2% NA 7.0% NA 5.6% NA 5.0% NA 5.5% NA

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Columns may not add to total due to rounding.

*Horowitz WGN-only and WGN/PTV-only responses replaced with Bortz results for those system types; Horowitz PTV-only systems excluded.

Source: Bortz Report at 3; and JSC_CDC Analysis Version of APKS_SUMMARYTABLE_2010-2013_5SEPT17.xlsx

Table 12. Horowitz (Adjusted)* and Bortz Survey Response Comparison, 2010-13

2010 2011 2012 2013 Average: 2010-13
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The Horowitz errors underlying the PTV allocation are more difficult to illustrate

comparatively because it is unclear how adjustments for some of these allocations would affect

other programming categories. Even so, Table 13 and Figure 6 below compare the

McLaughlin/Blackburn augmented Bortz results with Horowitz results that include PTV-only

Systems (reflecting actual survey responses) and the WGN-only and WGN/PTV-only adjustment

previously described.

Program Type Horowitz Bortz Horowitz Bortz Horowitz Bortz Horowitz Bortz Horowitz Bortz

Live Team Sports 36.9% 39.1% 31.5% 34.9% 32.3% 37.5% 36.9% 37.0% 34.4% 37.1%

News 18.9% 17.8% 15.1% 17.5% 19.6% 22.6% 18.2% 22.3% 17.9% 20.1%

Syndicated 15.1% 15.3% 16.8% 16.7% 13.4% 13.4% 12.0% 11.6% 14.3% 14.2%

Movies 14.8% 15.2% 14.8% 17.9% 11.6% 15.1% 10.6% 15.2% 12.9% 15.8%

Devotional 4.3% 3.8% 4.7% 4.3% 5.5% 4.7% 4.3% 5.0% 4.7% 4.4%

PTV 6.1% 7.2% 9.5% 6.9% 11.1% 5.5% 12.7% 6.9% 9.9% 6.6%

Canadian 0.0% 1.6% 1.0% 1.9% 0.9% 1.2% 0.4% 2.1% 0.6% 1.7%

Other Sports 4.1% NA 6.7% NA 5.6% NA 4.9% NA 5.3% NA

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Columns may not add to total due to rounding.

Source: Appendix Table A-2; and JSC_CDC Analysis Version of APKS_SUMMARYTABLE_2010-2013_5SEPT17.xlsx

*Horowitz WGN-only and WGN/PTV-only responses replaced with Bortz results for those system types; Horowitz PTV-only systems included, but adjusted for actual

universe weight.

Table 13. Horowitz (Adjusted)* and Revised Bortz McLaughlin/Blackburn Augmented Survey Response Comparison, 2010-13

2010 2011 2012 2013 Average: 2010-13
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Figure 6. Rwised Bortz Mclaughlin/Blackburn Augmented and
Ilorowitz (Adjusted)* Average Cable OperatorAllocation of Value

by Distant Signal Program Type,2010-13
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The remaining difference in the results is likely explained by the other, uncorrected

factors discussed in this testimony. Further, it is important to note that the results of both

surveys overstate the Program Suppliers and Devotional shares (at the expense of JSC, CTV and

PTV) due to the WGNA compensability issue - which is not fully accounted for in either survey.

Note also that the above calculations do not include any adjustment for the Exempt PTV Signal

issue discussed above.

I declare under penalty of perjury that the foregoing is true and correct.
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APPENDIX A

Supporting Data Tables
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Table A-1. Unique Distant Subscribers by Signal Type, 2010-13
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Table A-2. Comparison of Original and Adjusted Bortz and Horowitz Survey Allocations by Year, 2010-13

Program Type

Bortz

Survey

Horowitz

Survey

McLaughlin/

Blackburn

Augmented

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Revised

McLaughlin/

Blackburn

Augmented

Bortz (Exc.

3.75)

Horowitz-

Adjusted**

Horowitz-

Adjusted (ex.

PTV-only)***

Live Team Sports 40.9% 31.9% 39.0% 39.1% 38.6% 36.8% 38.0%

News 18.7% 12.4% 17.8% 17.8% 17.6% 18.8% 19.4%

Syndicated 16.0% 20.3% 15.2% 15.3% 15.1% 15.3% 15.8%

Movies 15.9% 17.2% 15.1% 15.2% 15.0% 14.9% 15.4%

Devotional 4.0% 6.8% 3.8% 3.8% 3.8% 4.2% 4.4%

PTV 4.4% 3.8% 7.5% 7.2% 8.3% 5.8% 2.9%

Canadian 0.1% 0.0% 1.6% 1.6% 1.6% 0.0% 0.0%

Other Sports NA 6.8% NA NA NA 4.1% 4.2%

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Program Type

Bortz

Survey

Horowitz

Survey

McLaughlin/

Blackburn

Augmented

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Revised

McLaughlin/

Blackburn

Augmented

Bortz (Exc.

3.75)

Horowitz-

Adjusted**

Horowitz-

Adjusted (ex.

PTV-only)***

Live Team Sports 36.4% 27.1% 34.2% 34.9% 34.5% 31.4% 32.6%

News 18.3% 12.9% 17.2% 17.5% 17.3% 15.1% 15.6%

Syndicated 17.4% 17.6% 16.3% 16.7% 16.5% 16.8% 17.4%

Movies 18.6% 11.4% 17.5% 17.9% 17.6% 14.8% 15.4%

Devotional 4.5% 5.9% 4.2% 4.3% 4.2% 4.7% 4.9%

PTV 4.7% 13.3% 8.7% 6.9% 8.0% 9.4% 7.0%

Canadian 0.2% 1.0% 1.8% 1.9% 1.9% 1.0% 0.0%

Other Sports NA 10.8% NA NA NA 6.8% 7.0%

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

2010

2011
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Program Type

Bortz

Survey

Horowitz

Survey

McLaughlin/

Blackburn

Augmented

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Revised

McLaughlin/

Blackburn

Augmented

Bortz (Exc.

3.75)

Horowitz-

Adjusted**

Horowitz-

Adjusted (ex.

PTV-only)***

Live Team Sports 37.9% 25.5% 37.0% 37.5% 37.1% 32.2% 32.6%

News 22.8% 15.7% 22.3% 22.6% 22.4% 19.5% 19.7%

Syndicated 13.5% 16.0% 13.2% 13.4% 13.2% 13.2% 13.3%

Movies 15.3% 12.1% 14.9% 15.1% 15.0% 11.4% 11.5%

Devotional 4.8% 5.7% 4.6% 4.7% 4.7% 5.5% 5.6%

PTV 5.1% 15.1% 6.9% 5.5% 6.5% 11.7% 10.7%

Canadian 0.6% 0.9% 1.2% 1.2% 1.2% 0.9% 0.9%

Other Sports NA 9.0% NA NA NA 5.7% 5.8%

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Program Type

Bortz

Survey

Horowitz

Survey

McLaughlin/

Blackburn

Augmented

Bortz

Revised

McLaughlin/

Blackburn

Augmented

Bortz*

Revised

McLaughlin/

Blackburn

Augmented

Bortz (Exc.

3.75)

Horowitz-

Adjusted**

Horowitz-

Adjusted (ex.

PTV-only)***

Live Team Sports 37.7% 35.3% 36.1% 37.0% 36.6% 36.9% 38.8%

News 22.7% 9.5% 21.7% 22.3% 22.0% 18.2% 19.2%

Syndicated 11.8% 16.3% 11.3% 11.6% 11.4% 11.9% 12.5%

Movies 15.5% 12.4% 14.8% 15.2% 15.0% 10.6% 11.1%

Devotional 5.0% 3.5% 4.8% 5.0% 4.9% 4.3% 4.5%

PTV 6.2% 15.4% 9.1% 6.9% 8.0% 12.9% 8.4%

Canadian 1.2% 0.4% 2.0% 2.1% 2.1% 0.4% 0.4%

Other Sports NA 7.4% NA NA NA 4.9% 5.1%

TOTAL 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Note: Columns may not add to total due to rounding.

**Horowitz WGN-only and WGN/PTV-only responses replaced with Bortz results for those system types; Horowitz PTV-only

systems included, but adjusted for actual universe weight.

***Horowitz WGN-only and WGN/PTV-only responses replaced with Bortz results for those system types; Horowitz PTV-only

systems excluded.

*Adjusts McLaughlin results to account for Horowitz survey allocations of less than 100% for

PTV-only respondents.

2012

2013

Table A-2 (Continued). Comparison of Original and Adjusted Bortz and Horowitz Survey Allocations by Year, 2010-13
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Completed Surveys 2010 2011 2012 2013

Total:

2010-13

Bortz Surveys:

Responding Systems 163 161 170 160 654

Unique Respondents 68 81 74 72 295

Horowitz Surveys:

Responding Systems 123 182 228 200 733
Unique Respondents 31 43 42 41 157

Table A-3. Number of Unique Respondents and Responding Systems to Bortz and

Horowitz Surveys, 2010-13

Sources: JSC_2010_2013_Masked_withDistantStations_MSOchanges_13July2017.xlsx; and

JSC00008255.

PUBLIC VERSION



Rebuttal Testimony of James M. Trautman - A-6

Respondent Number of Percent Respondent Number of Percent Respondent Number of Percent Respndent Number of Percent

Number Systems of Total Number Systems of Total Number Systems of Total Number Systems of Total

16 11 6.7% 35 28 22.8% 9 10 6.2% 43 27 14.8%

37 9 5.5% 32 12 9.8% 44 8 5.0% 49 19 10.4%

39 8 4.9% 40 12 9.8% 15 7 4.3% 10 13 7.1%

2 6 3.7% 37 8 6.5% 70 6 3.7% 35 10 5.5%

68 6 3.7% 39 7 5.7% 72 6 3.7% 16 8 4.4%

34 5 3.1% 7 6 4.9% 10 5 3.1% 26 8 4.4%

49 5 3.1% 24 5 4.1% 14 5 3.1% 41 7 3.8%

50 5 3.1% 31 5 4.1% 30 5 3.1% 32 6 3.3%

56 5 3.1% 11 3 2.4% 67 5 3.1% 39 6 3.3%

59 5 3.1% 23 3 2.4% 53 4 2.5% 46 6 3.3%

14 4 2.5% 27 3 2.4% 64 4 2.5% 23 5 2.7%

26 4 2.5% 4 3 2.4% 77 4 2.5% 5 5 2.7%

67 4 2.5% 9 3 2.4% 81 4 2.5% 11 4 2.2%

6 3 1.8% 12 2 1.6% 22 3 1.9% 25 4 2.2%

8 3 1.8% 13 2 1.6% 24 3 1.9% 31 4 2.2%

11 3 1.8% 14 2 1.6% 33 3 1.9% 44 4 2.2%

23 3 1.8% 18 2 1.6% 57 3 1.9% 12 3 1.6%

36 3 1.8% 26 2 1.6% 59 3 1.9% 15 3 1.6%

44 3 1.8% 38 2 1.6% 76 3 1.9% 24 3 1.6%

47 3 1.8% 5 2 1.6% 7 2 1.2% 38 3 1.6%

52 3 1.8% 10 1 0.8% 18 2 1.2% 14 2 1.1%

58 3 1.8% 16 1 0.8% 20 2 1.2% 18 2 1.1%

12 2 1.2% 17 1 0.8% 27 2 1.2% 22 2 1.1%

19 2 1.2% 22 1 0.8% 41 2 1.2% 28 2 1.1%

20 2 1.2% 25 1 0.8% 43 2 1.2% 29 2 1.1%

25 2 1.2% 28 1 0.8% 45 2 1.2% 30 2 1.1%

30 2 1.2% 29 1 0.8% 75 2 1.2% 34 2 1.1%

38 2 1.2% 33 1 0.8% 1 1 0.6% 36 2 1.1%

43 2 1.2% 36 1 0.8% 2 1 0.6% 37 2 1.1%

53 2 1.2% 6 1 0.8% 3 1 0.6% 40 2 1.1%

60 2 1.2% 8 1 0.8% 4 1 0.6% 7 2 1.1%

61 2 1.2% 5 1 0.6% 1 1 0.5%

62 2 1.2% TOTAL 123 100.0% 6 1 0.6% 13 1 0.5%

64 2 1.2% 8 1 0.6% 17 1 0.5%

4 2 1.2% 11 1 0.6% 19 1 0.5%

1 1 0.6% 12 1 0.6% 2 1 0.5%

3 1 0.6% 13 1 0.6% 27 1 0.5%

5 1 0.6% 16 1 0.6% 3 1 0.5%

7 1 0.6% 17 1 0.6% 33 1 0.5%

9 1 0.6% 19 1 0.6% 4 1 0.5%

10 1 0.6% 21 1 0.6% 45 1 0.5%

13 1 0.6% 23 1 0.6% 6 1 0.5%

15 1 0.6% 25 1 0.6% 8 1 0.5%

17 1 0.6% 26 1 0.6%

18 1 0.6% 28 1 0.6% TOTAL 182 100.0%

21 1 0.6% 29 1 0.6%

22 1 0.6% 31 1 0.6%

24 1 0.6% 32 1 0.6%

27 1 0.6% 34 1 0.6%

28 1 0.6% 35 1 0.6%

29 1 0.6% 36 1 0.6%

31 1 0.6% 37 1 0.6%

32 1 0.6% 38 1 0.6%

33 1 0.6% 39 1 0.6%

35 1 0.6% 40 1 0.6%

40 1 0.6% 42 1 0.6%

41 1 0.6% 46 1 0.6%

42 1 0.6% 47 1 0.6%

45 1 0.6% 48 1 0.6%

46 1 0.6% 49 1 0.6%

48 1 0.6% 50 1 0.6%

51 1 0.6% 51 1 0.6%

54 1 0.6% 52 1 0.6%

55 1 0.6% 54 1 0.6%

57 1 0.6% 55 1 0.6%

63 1 0.6% 56 1 0.6%

65 1 0.6% 58 1 0.6%

66 1 0.6% 60 1 0.6%

61 1 0.6%

TOTAL 163 100.0% 62 1 0.6%

63 1 0.6%

65 1 0.6%

66 1 0.6%

68 1 0.6%

69 1 0.6%

71 1 0.6%

73 1 0.6%

74 1 0.6%

78 1 0.6%

79 1 0.6%

80 1 0.6%

TOTAL 161 100.0%

Sources: Bortz Respondent Data Provided to CDC (CRB 2010 Combined; CRB 2011 Combined; CRB 2012 Combined; and 2013 Combined); and

JSC_2010_2013_Masked_withDistantStations_MSOchanges_13July2017.xlsx.

Table A-4. Detailed Unique Respondent Summary

2010 2011

Bortz Horowitz Bortz Horowitz
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Respondent Number of Percent Respondent Number of Percent Respondent Number of Percent Respndent Number of Percent

Number Systems of Total Number Systems of Total Number Systems of Total Number Systems of Total

20 9 5.3% 47 36 15.8% 48 7 4.4% 54 38 19.0%

19 7 4.1% 25 25 11.0% 70 7 4.4% 44 20 10.0%

27 7 4.1% 32 13 5.7% 10 6 3.8% 37 17 8.5%

4 6 3.5% 36 13 5.7% 16 6 3.8% 68 15 7.5%

9 6 3.5% 37 12 5.3% 22 5 3.1% 43 12 6.0%

33 6 3.5% 39 12 5.3% 13 4 2.5% 69 12 6.0%

18 5 2.9% 54 12 5.3% 20 4 2.5% 48 10 5.0%

60 5 2.9% 53 11 4.8% 21 4 2.5% 32 8 4.0%

65 5 2.9% 35 7 3.1% 25 4 2.5% 49 8 4.0%

67 5 2.9% 28 6 2.6% 39 4 2.5% 20 4 2.0%

30 4 2.4% 42 6 2.6% 55 4 2.5% 36 4 2.0%

49 4 2.4% 44 6 2.6% 61 4 2.5% 46 4 2.0%

51 4 2.4% 26 5 2.2% 66 4 2.5% 17 3 1.5%

59 4 2.4% 33 5 2.2% 23 4 2.5% 28 3 1.5%

61 4 2.4% 51 5 2.2% 6 3 1.9% 3 3 1.5%

63 4 2.4% 15 4 1.8% 9 3 1.9% 5 3 1.5%

71 4 2.4% 16 4 1.8% 24 3 1.9% 52 3 1.5%

11 3 1.8% 2 4 1.8% 26 3 1.9% 62 3 1.5%

16 3 1.8% 27 4 1.8% 33 3 1.9% 2 2 1.0%

17 3 1.8% 31 4 1.8% 36 3 1.9% 21 2 1.0%

23 3 1.8% 18 3 1.3% 65 3 1.9% 22 2 1.0%

26 3 1.8% 3 3 1.3% 68 3 1.9% 27 2 1.0%

31 3 1.8% 49 3 1.3% 8 3 1.9% 41 2 1.0%

41 3 1.8% 1 2 0.9% 5 2 1.3% 53 2 1.0%

12 2 1.2% 11 2 0.9% 7 2 1.3% 64 2 1.0%

14 2 1.2% 12 2 0.9% 17 2 1.3% 1 1 0.5%

40 2 1.2% 30 2 0.9% 19 2 1.3% 11 1 0.5%

43 2 1.2% 38 2 0.9% 29 2 1.3% 12 1 0.5%

45 2 1.2% 45 2 0.9% 34 2 1.3% 15 1 0.5%

46 2 1.2% 10 1 0.4% 40 2 1.3% 23 1 0.5%

50 2 1.2% 14 1 0.4% 41 2 1.3% 25 1 0.5%

56 2 1.2% 22 1 0.4% 43 2 1.3% 26 1 0.5%

62 2 1.2% 24 1 0.4% 44 2 1.3% 31 1 0.5%

72 2 1.2% 29 1 0.4% 47 2 1.3% 34 1 0.5%

1 1 0.6% 34 1 0.4% 53 2 1.3% 39 1 0.5%

2 1 0.6% 40 1 0.4% 54 2 1.3% 40 1 0.5%

3 1 0.6% 46 1 0.4% 59 2 1.3% 51 1 0.5%

5 1 0.6% 5 1 0.4% 71 2 1.3% 57 1 0.5%

6 1 0.6% 50 1 0.4% 72 2 1.3% 59 1 0.5%

7 1 0.6% 55 1 0.4% 52 2 1.3% 7 1 0.5%

8 1 0.6% 7 1 0.4% 1 1 0.6% 71 1 0.5%

10 1 0.6% 8 1 0.4% 2 1 0.6%

13 1 0.6% 3 1 0.6% TOTAL 200 100.0%

15 1 0.6% TOTAL 228 100.0% 4 1 0.6%

21 1 0.6% 11 1 0.6%

22 1 0.6% 12 1 0.6%

24 1 0.6% 14 1 0.6%

25 1 0.6% 15 1 0.6%

74 1 0.6% 18 1 0.6%

28 1 0.6% 27 1 0.6%

29 1 0.6% 28 1 0.6%

32 1 0.6% 30 1 0.6%

34 1 0.6% 31 1 0.6%

35 1 0.6% 32 1 0.6%

36 1 0.6% 35 1 0.6%

37 1 0.6% 37 1 0.6%

38 1 0.6% 38 1 0.6%

39 1 0.6% 42 1 0.6%

42 1 0.6% 45 1 0.6%

44 1 0.6% 46 1 0.6%

47 1 0.6% 49 1 0.6%

48 1 0.6% 50 1 0.6%

52 1 0.6% 51 1 0.6%

53 1 0.6% 56 1 0.6%

54 1 0.6% 57 1 0.6%

55 1 0.6% 58 1 0.6%

57 1 0.6% 60 1 0.6%

58 1 0.6% 62 1 0.6%

64 1 0.6% 63 1 0.6%

66 1 0.6% 64 1 0.6%

68 1 0.6% 67 1 0.6%

69 1 0.6% 69 1 0.6%

70 1 0.6%

73 1 0.6% TOTAL 160 100.0%

TOTAL 170 100.0%

Table A-4 (Continued). Detailed Unique Respondent Summary

Sources: Bortz Respondent Data Provided to CDC (CRB 2010 Combined; CRB 2011 Combined; CRB 2012 Combined; and 2013 Combined); and

JSC_2010_2013_Masked_withDistantStations_MSOchanges_13July2017.xlsx.

Bortz Horowitz

20132012

Bortz Horowitz
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Table A-5. Bortz Survey Representation of Cable Systems with PTV Distant Signal

Total Royalties for

Cable Systems with

1+ PTV and 1+ U.S.

Commercial Distant

Signals

Percent of

Royalties for All

Systems with 1+

U.S. Commercial

Distant Signals

Total Royalties for

Cable Systems with

1+ PTV and 1+ U.S.

Commercial Distant

Signals

Percent of

Royalties for All

Systems with 1+

U.S. Commercial

Distant Signals

2010 $40,832,984 48.7% $39,829,778 47.5%

2011 $55,287,762 61.4% $50,998,530 56.6%

2012 $60,806,312 63.1% $63,347,906 65.7%

2013 $62,326,917 62.7% $67,059,062 67.5%

2010-13 $219,253,975 59.3% $221,235,276 59.8%

**Based on CDC 12-16 data.

Bortz Survey Universe Projection* Actual Form 3 Universe**

*Projections are based on the distribution of PTV-carrying systems in the Bortz respondent pool.
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APPENDIX B.

WGNA Compensable Programs and Categorization in Dr. Gray’s Database
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APPENDIX C.

Samples of CDC Distant Signal Lists Relied Upon by Horowitz Interviewers
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Source: MPAA_F3_Study_Details_20131_AllF3wDist_29April2014.xls.
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Source: MPAA_F3_Study_Details_20121-Allform3sys_wDist_9May2013.xls.
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Source:

APKS_MASKEDSAMPLE_distant_carriage_with_boc_and_ds_and_current_ds_and_stratum_boc_ExemptSep_2010_2013.xlsx.

sys_id_randGR6A GR6B GR6C GR6D GR6E GR6F GR6G GR6H F40 F35 N1 N2 N3 N4 N5 N6 N7 N8 E1 E2 E3 E4 E5 E6

S-905378 25 10 5 25 10 10 15 100 KBSV-DT [I] (D) KBSV-DT1 [E] (E)

S-566038 45 0 0 50 0 5 0 100 WBTW-DT [N] (D) WFPX-DT [I] (D) WGN-DT [I] (D) WILM-LP [N] (D) WITN-DT [N] (D) WTVD-DT [N] (D) WUVC-DT [I] (D) WUNC-DT2 [E] (E) WUNC-DT3 [E] (E) WUNC-DT4 [E] (E)

S-398388 45 0 0 50 0 5 0 100 WAUG-LP [I] (D) WGN-DT [I] (D) WMBF-DT [N] (D) WNCN-DT [N] (D) WPDE-DT [N] (D) WUVC-DT [I] (D) WWMB-DT [I] (D) WMBF-DT2 [I] (E) WMBF-DT3 [I] (E) WPDE-DT2 [N] (E) WUNC-DT2 [E] (E) WUNC-DT3 [E] (E) WUNC-DT4 [E] (E)

Response Key: Signal Carriage Key:

GR6A = News [I] = Independent

GR6B = Syndicated Series [N] = Network

GR6C = Movies [E] = PTV/Educational

GR6D = Live Team Sports

GR6E = Other Sports (D) = Distant (Royalty Paying)

GR6F = Devotional (E) = Exempt

GR6G = PBS

GR6H = Canadian
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A 
REBUTTAL TESTIMONY 
OF JAMES TRAUTMAN 

1. I am submitting this testimony on behalf of the Joint Sports Claimants (JSC) in 

response to testimony provided on behalf of the Program Suppliers (PS) by Dr. George Ford, 

Howard Homonoff and John Mansell. 

I. Qualifications 

2. I have previously submitted written testimony in these proceedings, including my 

curriculum vitae. I am Managing Director of Bortz Media & Sports Group, Inc. In this capacity, 

I provide business planning, market research, and related analytical services to both cable 

C) programming networks and cable system operators. I have been retained to evaluate and/or 

assist more than 50 programming networks, and have been retained on multiple occasions by all 

of the three largest cable MSOs as well as the leading cable industry associations. I was 

qualified as "an expert in market research, including survey research and valuation in the cable, 

broadcast and television programming industry."1 

C 

3. In addition, I have advised both networks and owners of programming with 

respect to the negotiation of agreements with distributors, and have directly participated in such 

negotiations. Based on this experience, I have substantial knowledge of the factors that 

programming networks consider in valuing the programming that they acquire and in negotiating 

1 Tr. 53-54. 
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license fee agreements with cable operators. Similarly, I am aware of the factors that cable 

operators consider when choosing which networks to carry. 

II. Ford Analysis 

4. Dr. Ford sought to estimate the relative marketplace values of distant signal 

programming categories by "assign[ing] a dollar value to viewership using price data from the 

advertising market."2 In brief, Dr. Ford estimated these shares by multiplying (a) the share of 

distant signal viewing minutes attributable to each of the distant signal programming categories, 

as estimated in a Program Supplier study that relies upon data from the A.C. Nielsen Company 

(see Testimony of Paul Lindstrom) and (b) the relative advertising prices (i.e., cost per thousand 

or CPM figures) from data reflective of local broadcast advertising, which he also estimates 

based on various assumptions.3 

5. Dr. Ford focuses his analysis on estimating local broadcast market advertising 

sales as a proxy for broadcast market program purchase prices. I have applied Dr. Ford's 

analysis, as a test of its validity, to the cable network markets. I limit the analysis to a 

comparison of cable network programming that most resembles the programming covered by 

just two categories in this proceeding - Joint Sports and Program Suppliers. I first determine the 

relative amounts that cable networks would supposedly have paid to telecast JSC and Program 

Supplier programming in 2004-05 -- and then compared those amounts to the amounts that the 

2 Ford Written Direct Testimony (PS. Ex. 11) at 8. 
3 Ford Written Direct Testimony (PS Ex. 11) at 39. 
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p cable networks actually paid to telecast that programming (using largely the same sources of 

information upon which the witnesses for Program Suppliers have relied). I conclude that Dr. 

Ford's methodology yields estimated relative values that are inconsistent with the actual relative 

market values of JSC programming and Program Suppliers' programming on cable networks in 

2004 and 2005. As discussed below, Dr. Ford's methodology would significantly have 

understated the actual relative marketplace value of JSC programming on cable networks in 

2004-05, and significantly overstated the actual relative marketplace value of Program Suppliers 

programming on cable networks in those years. 

a. TBS 

6. Of all the cable networks, TBS may provide the best example of what would 

Ci happen in the hypothetical marketplace that Dr. Ford attempted to replicate. TBS was the most 

widely carried distant signal until 1998, when it converted to a cable network and was no longer 

subject to compulsory licensing. As a result of the TBS conversion, cable operators were 

required to negotiate in the marketplace directly with TBS in order to carry the copyrighted 

programming on TBS that previously had been carried pursuant to compulsory licensing. TBS 

also was required to negotiate in the marketplace with copyright owners in order to provide that 

programming to cable operators pursuant to negotiated deals rather than compulsory licensing. 

7. TBS televised 78 games of the Atlanta Braves in 2004 and 72 games in 2005 

pursuant to an agreement that it had negotiated with Major League Baseball. According to 

Howard Homonoff, another Program Suppliers' witness, virtually all of the other programming 

3 
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on TBS in 2004 and 2005 consisted of programming that would be classified as programming 

comparable to that within the Program Suppliers' claim.4 

8. The viewing-based formula developed by Dr. Ford suggests that TBS should have 

spent approximately 4.25% of its 2004 programming budget (and 3.51 % of its 2005 

programming budget) for the rights to televise the Atlanta Braves. See Appendix A, Table A-2. 

In fact, however, TBS spent at least 24.08% of its 2004 programming budget (and 24.65% of its 

2005 programming budget) for the rights to televise the Atlanta Braves. See Appendix A, Table 

A-1. The relative dollar amounts that TBS spent on the Braves programming (versus the 

programming comparable to that within the Program Suppliers' claim) were substantially in 

excess of the relative amounts of time that such programming was broadcast by TBS, i.e., 2.67% 

in 2004 and 2.47% in 2005. See Appendix A, Table A-2. The relative dollar amounts that TBS 

spent on the Braves programming (versus the programming comparable to that within the 

Program Suppliers' claim) also were substantially in excess of the relative amounts of time that 

cable and DBS subscribers spent viewing these different programming categories, i.e., 2.6% in 

2004 and 2.42% in 2005. See Appendix A, Table A-2. This comparative analysis is summarized 

in Table 1 and Figure 1 below. 

4 HomonoffWritten Direct Testimony (PS Ex. 7) at HBH-5 & HBH-6. 
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Table 1. MLBon TBSValuation O>mparis:>n 

Estimated S1are of 
9lareof 9\a'eof Market Value: Ad:ual 9lare of 
Time(%) Viewing(%~ Ford Analysis(0

/~ Market Value (°I~ 
2004 
J:C(Braves)* 2.67% 2.60% 4.25% 24.08% 
Program 9..Jppl i erf!/ Other 97.33% 97.40% 95.75% 75.92% 
Total 100.00% 100.00% 100.00% 100.00% 

2005 
J:C(Braves)* 2.47°/o 2.42% 3.51% 24.65% 
Program 9..Jppl i erf!/ Other 97.53% 97.58% 96.49"/o 75.35% 
Total 100.00% 100.00% 100.CX)% 100.CX)% 

• Actual p rices for £Cprogramming exclude product ion costs and therefore should be viewed as conservative. 

SJurces: Test imony of George S Ford; Test imony of Howard Homonoff; S\JL l<agan, OJb/e Ftogram Investor, Apri I 
17, 2007; 9'JL l<agan, Media EJ;orts Business, various i ssues; and Major League Basebal I. 

Figure 1. JSC on TBS Relative Value 
Comparison, 2004-05 

.,, 
35.0% ...,.,. _,,,.----~~eo 
30.0% -r ., 
25.0°/o + " _,,-­

,/ 
20.0% +" / 

15.0% f-' ,-

10.0% -v / ' 4.25% 

5.0% 1~-~/ -
Q,Qo/o I 

Ford Estimate 

24.08% 

Actual Market 
Value 

--- -2085-

3.51% .,, 
Ford Estimate 

24;65% 

Actual Market 
Value 

Sources: Testimony of George S. Ford; Testimony of Howard Homonoff; SNL Kagan, Cable 
Program Investor, April 17, 2007, and Media Sports Business, various issues; and Major League 
Baseball 
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9. It should be noted that the actual amounts that TBS spent to acquire all its 

programming in 2004 and 2005 are not publicly available. For these amounts, I have relied upon 

data published by SNL Kagan, which is the same source upon which Howard Homonoff and 

John Mansell relied in their testimony on behalf of the Program Suppliers. I could not find any 

estimate by SNL Kagan of the amount that TBS paid to MLB for the 2004 and 2005 rights to 

televise the Braves' games. For that amount I relied upon the actual contract between MLB and 

TBS. 

b. TNT 

10. The cable network TNT also provides a good example of the potential outcome of 

marketplace negotiations for distant signal programming in that it offers a combination of JSC 

A 

and Program Suppliers' programming for which actual market prices can be directly compared. 0 
In 2004 and 2005, TNT exhibited NBA games that accounted for between two and three percent 

of the cable network's total programming hours and roughly five percent of the network's total 

viewing time. See Appendix B, Table B-2. Dr. Ford's methodology suggests that TNT would 

have allocated 8.6% of its 2004 programming budget (and 7 .0% of its 2005 programming 

budget) for the rights to this NBA programming. However, TNT actually committed nearly one-

half of its total programming budget to the NBA in these two years. See Appendix B, Table B-1. 

This comparison is reflected in Table 2 and Figure 2 below: 

6 
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Table 2 NBA on lNTValuation 0:>mparis:m 

Estimated 9"lare of 
9"lare of 9"lare of Market Value: Ad ual 9"lare of 
lime(%~ Viewing(%) Ford Analysis(0

/~ Market Value (0
/~ 

2004 
J::C(NBL\)* 2.74% 5.37% 8.60% 46.15% 
Ftogram 8.Jppl i er8/ Ct her 97.26% 94.63% 91.40% 53.85% 
Total 100.CX)% 100.00% 100.00% 100.00% 

2005 
J::C(NBL\)* 2.80% 4.86% 6.96% 45.06% 
Frogram 8.Jppl i ers 97.20% 95.14% 93.04% 54.94% 
Total 100.00% 100.00% 100.00% 100.00% 

* Actual prices for J:Cprogrammi ng exd ude product ion oasis and therefore should be viewed as oonservative. 

S::>urres: Test imony of George S Ford; Testi monyof Howard Homonoff; S'JL~gan, Cable ffogram Investor, Apri I 

17, 2007; 9'JL~gan, Media ~rts Business, various issues; and National Basketbal I Associat ion. 
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Figure 2. JSC on TNT Relative Value 
Comparison, 2004-05 
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Sources: Testimony of George S. Ford; Testimony of Howard Homonoff; SNL Kagan, Cable 
Program Investor, April 17, 2007; SNL Kagan, Media Sports Business, various issues; and National 
Basketball Association. 
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c. Top 25 Cable Networks 

11. I also have applied Dr. Ford's methodology to the top 25 cable networks that 

Program Suppliers' witness Howard Homonoff analyzed.5 

12. MLB, NBA, NFL and NHL programming accounted for 0.7% of the total 

programming hours on his top 25 cable networks in 2004 and 0.6% of the total programming 

hours in 2005. See Appendix C, Table C-2. Relying upon SNL Kagan data, I have determined 

that that MLB, NBA, NFL and NHL programming accounted for 1.7% of the 2004 (and 1.4% of 

the 2005) total time that cable and satellite households spent viewing the programming on the 

Top 25 cable networks. See Appendix C, Table C-2. Also relying upon SNL Kagan data (and 

information for TBS supplied by Major League Baseball), I have determined that the top 25 

cable networks spent approximately 20% of their 2004 programming budget (and 17% of their C) 
2005 programming budget) in order to obtain the rights to MLB, NBA, NFL and NHL 

programming. In contrast, the Ford formula suggests that the comparable amounts would be 

2.8% and 2.1 %. See Appendix C, Table C-1. This comparative analysis is set forth in Table 3 

and Figure 3.6 

5 Homonoff Written Direct Testimony (PS Ex. 7) at 18-21, HBH-5 and HBH-6. 
6 Mr. Homonoff's "Top 25" networks do not include regional sports networks (RSNs) that 
collectively reach a very high percentage of cable subscribers and would certainly be considered 
among the "Top 25" cable networks carried by any individual cable system. SNL Kagan 
reported that Fox Sports Net, which represents a collection of several RSNs owned by the same 
company, had programming expenditures of nearly $2.4 billion in 2004-05, second only to ESPN 
and over $1 billion more than any other cable network (SNL Kagan, Cable Program Investor, 
April 17, 2007). Most of these expenditures were used to acquire and/or produce JSC 
programming. Therefore, by excluding RSNs, the ratios presented in Table 3 and Figure 3 
understate the true value of JSC programming in the cable network marketplace. See Appendix 
D, Table D-1 for details on the reach and license fees associated with RSNs. 
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- Table 3. ~on Top 25 Valuation Cbmparison 

Esimated 9lare of 
9lareof 9lareof Market Value: Pdual 9lare of 
lime(%) Viewing(o/c~ Ford Analyss(%) Market Value (o/~ 

2004 
.H:;(MLB, NBA., NA., NHL)* 0.72% 1.71% 2.80% 20.12% 

Program 9Jppl i erfi Other 99.28% 98.29% 97.20% 79.88% 

Total 100.00% 100.00% 100.00% 100.00% 

2005 
.H:;(MLB, NBA., NA., N~* 0.55% 1.41% 2.05% 17.35% 

Program 9Jpplierf?/Other 99.45% 98.59% 97.95% 82.65% 

Total 100.00% 100.00% 100.00% 100.00% 

• Actual prices for ...Eeprogrammi ng exclude production rosts and therefore should be viewed as ronservative. 

S:iurces: Testimony of George S Ford; Testimony of Howard Homonoff; S\ILKagan, [able Ftogram Investor, Apri I 
17, 2007; S'JL Kagan, Media Eports Business, various issues; Major League Basebal I, Nati on al Basketbal I 
Association and National Football League. 

Figure 3. JSC on Top 25 Relative Value 
Comparison, 2004-05 
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Sources: Testimony of George S. Ford; Testimony of Howard Homonoff;SNL Kagan.Cable 
Program Investor, April 17, 2007; SN L Kagan, Media Sports Business, various issues; Major 
League Baseball; National Basketball Association and National Football League. 
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III. Homonoff Analysis 

13. Howard Romanoff concluded that "the relative program value seen in the cable 

network marketplace is a very helpful guidepost for a hypothetical relative program value in the 

broadcast distant signal marketplace." 7 I agree that cable network data can provide useful 

information about the cable distant signal marketplace, but the cable operator surveys I presented 

earlier in this proceeding are the most relevant and direct measure of relative value of distant 

signal programs. Moreover, an examination of the cable network marketplace does not support 

Mr. Homonoffs suggestion that the Program Suppliers' programming on distant signals in 2004 

and 2005 was substantially more valuable than the JSC programming on distant signals during 

those years. 

a. Time-Based Analysis 

14. Mr. Homonoff attempted to show that relative value in the distant signal 

marketplace by comparing the amount of time that Program Suppliers' programming occupied 

on the top 25 most widely carried cable networks in 2004-05 (approximately 89-90%) with the 

amount of time occupied by other programming on those networks in 2004-05, including 

"Sports" programming.8 However, the data presented in Tables 1 through 3 above demonstrate 

that the relative amount of time occupied by programming does not equate to the relative 

marketplace value of that programming. 

7 HomonoffWritten Direct Testimony (P.S. Ex. 7) at 14. 
8 HomonoffWritten Direct Testimony (P.S. Ex. 7) at 18-21, HBH-5 and HBH-6. 

10 

A 

PUBLIC VERSION



A 
15. Furthermore, as shown in Appendix C, the top 25 cable networks examined by 

Mr. Homonoff spent: (1) approximately $400,000 per hour for each hour of the JSC 

programming that they televised in 2004 and 2005; and (2) $32,000 per hour for each hour of the 

Program Suppliers' programming that they televised in 2004 and 2005. 9 In other words, each 

hour of that JSC programming on the top 25 cable networks cost approximately twelve times 

more on average than each hour of Program Suppliers' programming on those networks. 

Applying these same per-hour valuations to the relative amounts of JSC and Program Suppliers' 

programming on distant signals during 2004-05 leads to the conclusion that these two categories 

had approximately the same value -- notwithstanding that Program Suppliers programming 

occupied substantially more telecast time than did JSC programming. This comparative analysis 

is reflected in Table 4 and Figure 4 below. 

Table 4. OJmparis:in of Distant Sg,al Felative Market Value: 2004-05 
(Expenditures Per Progamming Hour Method) 

1. Percent of IJstant Sgnal Programming Hours 
2. Cable Network Expenditures Per Programming Hour 
3. lime-Adjusted Ei<penditures (1*2) 
4. S1are of R:llative Value 

Sources: AppendixC, Table C-5; and SP Exhibit 16. 

2004-05 

4.6% 

$396,703 
$18,248 
53.1% 

50.1% 

$32,153 

$16,109 
46.9°/o 

9 See Appendix C, Table C-5. I believe that the value per hour for JSC programming is 
understated in that production costs were not accounted for, and rights fees for NCAA and MLS 
programming were not publicly available. In addition, the PS value per hour is overstated in that 
total non-JSC expenditures were "credited" to PS for purposes of this analysis. 
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R~re 4. 9lare of Relative Value: 2004-05 
(Expenditures Per Progamming Hour Method) 

40% 

30% 

20% 

10% 

JSC PS 

Sources: Appendix C, Table C-5; and SP Exhib it 16. 

b. Viewing-Based Analysis 

46.9% 

16. As shown in Appendix C, the top 25 cable networks that Mr. Homonoff analyzed 

spent nearly $2.9 billion in 2004 and 2005 to acquire the rights to televise JSC (MLB, NBA, 

NFL and NHL) programming; those license fees amounted to $0.77 for each hour (or $0.013 per 

each minute) that households spent viewing the JSC programming on the top 25 cable networks. 

In contrast, the top 25 cable networks spent approximately $12.6 billion in 2004 and 2005 to 

acquire the rights to televise Program Suppliers' programming; those license fees amounted to 

approximately $0.056 for each hour (or $0.001 per each minute) that households spent viewing 

the Program Suppliers programming on the top 25 cable networks. 10 In other words, each 

10 As noted in Footnote 7, the Program Suppliers total is overstated (and the JSC total 
understated) in this analysis. 
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viewing minute of JSC programming on Mr. Homonoff's top 25 cable networks cost on average 

13 times more than each viewing minute of Program Suppliers' programming on those networks 

in 2004 and 2005. 

17. Applying these same per-viewing minute valuations to the viewing minutes 

attributed to JSC and Program Suppliers' programming on distant signals in 2004 and 2005 leads 

to the conclusion that the JSC programming on distant signals in 2004-05 had approximately the 

same value as the Program Suppliers programming on distant signals during those years -­

notwithstanding that cable subscribers spent substantially more time viewing Program Suppliers 

programming than JSC programming on distant signals (according to the viewing study 

presented by Program Suppliers' witness Paul Lindstrom11
). This comparative analysis is 

reflected in Table 5 and Figure 5 below. 

11 Program Suppliers witnesses have acknowledged that the viewing percentages presented by 
Mr. Lindstrom cannot be used a measure of relative value of distant signal programming. (Ford 
Written Direct Testimony (PS Ex. 11) at 7-8). Nonetheless, I use the Lindstrom numbers here in 
order to demonstrate how the Program Suppliers witnesses' analytical approach and data 
together produce counterintuitive results. 
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Table 5. 0:>mparison of Distant Sgial Felative Market Value: 2004-05 
(Expenditures Per Viewing Minute Method) 

1. Number of Ostant Sg,al Viewing Minutes 
2. Cable Network B<penditures Per Viewing Minute 
3. Projected Ostant Sgnal Market Value (1*2) 
4. 8lare of A:llative Value 

.S: PS 

838,907 
$0.013 

$10,906 
55.8% 

8,633,838 
$0.001 
$8,634 
44.2% 

* Note that the number of viewing minutes ref I ed:ed in the Testimony of Mr. Lindstrom is 
attributable to only a smal I sample of households i n each year. As such, the number of 
viewing mi nut es (and resulting estimated programming values) would be far larger if applied 
to viewing minutes across al I households. For example, the number of PS viewing minutes on 
the Top 25 cable networks in 2005 was approximately 7 tri 11 ion, oompared with less than 6 
million in Mr. Lindstrom's Nielsen sample. 

Sources: ,AppendixC, Table C-5; and Testimony of Paul Lindstrom at PL-3. 

Rg.1re 5: Slare of Felative Value: 2004-05 
(ExpendituresPer Viewing Minute Method) 
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Sources: Appendix C, Table C-5; and Testimony of Paul Lindstrom at PL-3. 
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IV. Mansell Analysis 

a. Other Sports Programming 

18. Mr. Mansell noted that there are sports in addition to those represented by the JSC 

members. 12 Mr. Mansell, however did not show whether or to what extent any of these other 

sports (with the exception of NASCAR, discussed below) appeared on any distant signals during 

the years 2004-05. Mr. Homonoff testified concerning the non-JSC sports on cable networks but 

did not provide any information concerning non-JSC sports on distant signals. 13 Two points 

should be noted in response. 

27. First, WGN was the most widely carried distant signal in 2004-05. 14 In 2004-05 

WGN televised more than 100 games of the Chicago Cubs, White Sox and Bulls -- more JSC 

sports than any other distant signai. 15 

12 Mansell Written Direct Testimony (PS Ex. 6) at 3. 
13 Homonoff Written Direct Testimony (PS Ex. 7) at 16. 
14 In 2004-05, nearly half of the Form 3 cable systems that carried a distant commercial signal 
carried WGN as their only distant signal, while approximately 70% of all Form 3 cable systems 
carried WGN as one of their distant signals. Source: Cable Data Corporation. 
15 2004 and 2005 were especially compelling years for the sports teams shown on WGN. During 
that time, the Cubs, White Sox and Bulls all were in their league playoffs or in contention for the 
playoffs and the White Sox won the World Series in 2005. 

15 

PUBLIC VERSION



28. Second, according to CDC, at least 90 percent of the Form 3 cable systems that 

carried a distant commercial signal in 2004 and 2005, carried as a distant signal one or more 

stations that broadcast MLB, NBA, NFL, or NHL events. 

29. As to Mr. Mansell's testimony concerning NASCAR programming, 16 three points 

should be noted. 

30. First, in 2004 and 2005 more than three-quarters ofNASCAR events were 

distributed on broadcast and cable networks that were not subject to the Section 111 compulsory 

license.17 The remaining NASCAR events in those years (a total of 18 in both 2004 and 2005) 

were distributed by FOX broadcast signals which were carried pursuant to the Section 111 cable 

compulsory license. 

31. Second, based upon data provided by CDC, in 2004 and 2005, FOX broadcast 

signals were carried as distant signals by approximately 15-16 percent of the Form 3 cable 

systems that carried distant signals. 

32. Third, in 2004-05 FOX broadcast the following JSC events in addition to 

NASCAR: 

16 Mansell Written Direct Testimony (PS Ex. 6) at 33-34. 
17 Mansell Written Direct Testimony (PS Ex. 6) at 34. 
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p Table 6. JSC Events Carried by FOX: 2004-05 

NFL: 
Preseason 
Regular Season NFC Package (Sunday afternoon games) 
NFC Wild Card Playoffs 
NFC Divisional Playoffs 
NFC Championship 
Super Bowl (2005) 

MLB: 
Regular Season Saturday Game of the Week 
MLB All Star Game 
National League Division Series (2004) 
American League Division Series (2004) 
National League Championship Series 
American League Championship Series 
World Series 

SBC Cotton Bowl 

33. Finally, as shown in Table 7 and Figure 6, FOX spent nearly $2 billion for its 

0 2004-05 MLB and NFL telecast rights, or $1.56 billion more than it spent for its NASCAR 

telecast rights in those years. 

G 

NFL 
MLB 

Table 7. FOX Sports Rights Fees: 2004-05 
(Millions) 

2004 2005 
$550 $550 
417 417 

NASCAR 200 200 

Total $1,167 $1,167 

Source: Kagan Research, rvledia Sports Business, various issues. 
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34. 

Figure 6. FOX Sports Rights 
Fees: 2004-05 (millions) 

• NFL 

• MLB 

NASCAR 

Source: Kagan Research, Media Sports Business, various issues. 

b. Regional Sports Networks 

I agree with Mr. Mansell that there were more telecasts of JSC events on regional 

sports networks ("RSNs") in 2004-05 than in 1998-99 and 1990-92 and that RSNs substantially 

increased their reach during this period. However, I believe that the growth in popularity of 

RSNs helps corroborate the high relative value of distant signal JSC programming compared to 

the Program Suppliers' programming on distant signals, as reflected in the above analyses. 

35. First, as Table D- 1 in Appendix D shows, the average license fee charged for 

RSNs is very high in comparison with other cable networks (i.e., typicall y second onl y to 

ESPN). The abili ty of RSNs to command these high fees is based principally on the strong 

regional appeal of the JSC sports shown on these networks. 
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L 36. Second, Table D-1 in Appendix D also summarizes the geographic areas served 

by regional sports networks (RSNs). The distant signal carriage of the U.S. stations that feature 

JSC sports (other than WGN) occurs primarily in the same states reflected in these RSN 

coverage areas. See Table D-2. Since the RSN coverage areas are defined based on territorial 

considerations for individual sports franchises and the perceived regional appeal of those 

franchises, it is therefore reasonable to conclude that the JSC sports on distant signals hold a 

similarly strong regional appeal. 
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APPENDIX A 

Table A-1. Actual MlBon113SShareof Market Value 

Actual Actual 
Market Market 

Prioo (Mil.)* Value% 

2004 
J:'C(l3raves) (1) $85.5 24.08% 
Program 8.Jppliers'other (2) $269.6 75.92% 
Total (3) $:355.1 100.00% 

2005 
J:'C(l3raves) (1) $89.7 24.65% 
Program 8.Jppliers'other (2) $274.2 75.35% 
Total (3) $363.9 100.00% 

• Actual prices for .B::;programming exci ude production oosts 
and therefore should be viewed as oonservative. 

(1) Major League Baseball. 

(2) Total Expenditures less .B::;Expenditures. Note that a small 
percentage of these expenditures oould potentially be 
attri but able to other categories of programming. 

(3) S\IL~gan, CEb/e R"ogram Investor, Apri I 17, 2007. 
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Table A-2. E'stimated M LB on 'TBSS,are of Market Value (Ford E'stimation Methodology) 

Felative Normal-
Telecast 81are HI-NH 81areof Felative Market ization 

Hours of Time (OOOs) Viewing CRvl Value% Factor 
(1) (2) (3) (4) (5) (6) (7) 

2004 
E(Braves) 234 2.67% 174,096 2.60% 2.39 6.23% 1.46 
Program 8.Jppliers'Other* 8,526 97.33% 6,509,784 97.40% 1.44 140.25% 1.46 
Total 8,760 100.00% 6,683,880 100.00% 146.47% 

2005 

E(Braves) 216 2.47% 167,184 2.42% 2.05 4.97% 1.42 
Program 8.Jpplier/Other* 8,544 97.53% 6,731,316 97.58% 1.40 136.61% 1.42 
Total 8,760 100.00% 6,898,500 100.00% 141.58% 

• Based on Homonoff's testimony, non-J:Cprogrammi ng on 1BSi s al most exdusivel y attributable to A'ogram SJppl iers. 

(1) Major League Baseball (number of telecasts at 3 hours per telecast); S\ILl<agan, EixJnomicso/ Basic 0,b/e Networks, 13th 6:lition. 

(2) Fercentage distribution of Telecast Hours. 

(3) Sae Table G4. Household Viewing Hours, caloul ated as Telecast Hours x Avg. HH Delivered (OOOs). 

(4) Fercentage distribution of HHVH. 

(5) Ford Testimony at 39. 

(6) S:iare of ViewingxPelative GM. 

(7) Factor required to reduce total relative market value percentage to 100% 

(8) Pelative Market Value 0/dNormalization Factor. 
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4.25% 
95.75% 
100.00% 

3.51% 
96.49% 
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APPENDIXB 

Table B-1. Actual NBG.onlNTSiare of Market Value 

Actual Actual 
Market Market 

Price (Mil.)* Value% 

2004 
J:C(NBI\) (1) $298.7 46.15% 
Program 8Jpplier&'Other (2) $348.5 53.85% 
Total (3) $647.2 100.00% 

2005 
J:C(NBI\) (1) $307.7 45.06% 
Program 8Jppl i ers (2) $375.1 54.94% 
Total (3) $682.8 100.00% 

• Actual prices for J:Cprogrammi ng exd ude production oosts 
and therefore should be viewed as conservative. 

(1) Kagan Worf d Medi a, Media tports Business, February 20, 2002. 

(2) Total Expenditures less J:CExpenditures. Note that a smal I 
percentage of these expenditures oould potentially be 
attributable to other categories of programming. 

(3) SNLKagan, Cableftogram Investor, April 17, 2007. 
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Table B-2. Estimated NBA.on lNTSlare of Market Value (Ford Estimation Methodology) 

Rllative Rllative Rllative Normal- Normalized 
Telecast 81are HHVH Slare of Prioe of Market ization Rllative 

Hours of Hours (OOOs) Viewership Viewership Value% Factor Market Value 
(1) {2) (3) (4) (5) (6) (7) (8) 

2004 
.f'C (NBII,) 240 2.74% 492,895 5.37% 2.39 12.83% 1.49 8.60% 
Program 8Jppliers'Other* 8,520 97.26% 8,690,213 94.63% 1.44 136.27% 1.49 91.40% 
Total 8,760 100.00% 9,183,108 100.00% 149.10% 100.00% 

2005 
.f'C ( NBII,) 245 2.80% 459,958 4.86% 2.05 9.96% 1.43 6.96% 
Program 8Jppl i ers 8,515 97.20% 9,007,850 95.14% 1.40 133.20% 1.43 93.04% 
Total 8,760 100.00% 9,467,808 100.00% 143.16% 100.00% 

* Based on Homonoff's testi many, non-J:Cprogrammi ng on TNT is al most exd usively attributable to R'ogram SJppl iers. 

(1) National Basketbal I Association (number of telecasts at 2.5 hours per telecast); S'JL~gan, Economics of Basic(];b/e Networks, 13th 6:lition. 

(2) Flarcentage distribution of Telecast Hours. 

(3) Sae Table G4. Household v1ewing Hours, caloulated as Telecast Hours xAvg. HH Delivered (OOOs). 

(4) Flarcentage distribution of HHv1H. 

(5) Ford Testimony at 39. 

(6) S1are of v1 ewi ng x Pel ati ve CFM. 

(7) Factor required to reduce total relative market value percentage to 100% 

(8) Pelative Market Value 0/dNormalization Factor. 
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APPENDIXC 

Table C1. Actual .B:;onTop259lare of Market Value 

Actual Actual 
Market Market 

Price (Mil.)* Value% 

2004 
J:C(MlB, NM, NFL, NHL) (1) $1,472.4 20.12% 

Program 8Jppliers'Qher (2) $5,844.2 79.88% 

Total (3) $7,316.6 100.00% 

2005 
J:C(MLB, NM, NFL, NHL) (1) $1,415.6 17.35% 

Program 8Jppliers'Qher (2) $6,741.3 82.65% 

Total (3) $8,156.9 100.00% 

• Actual prices for J'Cprogrammi ng exci ude production oosts 
and therefore should be viewed as conservative. 

(1) cee Tab I e G3. Major League Basebal I; and S\JL Kagan, 
Media Eports Business, various issues. 

(2) cee Table G3. Total Expenditures I ess J'CExpenditures. 
Note that a small percentage of these expenditures oould 
potential I y be attri but ab I e to other categories of programming. 

(3) cee Table G3. S\JLl<agan, CableR-ogram Investor, April 17, 
2007. 
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Table C2. Top 25 Cable Networks Valuation O:>mparison 

Felative Normal- Normalized 
Telecast Siare HHVH Siare of Felative Market ization Felative 

f--burs of f--burs (OOOs) Viewership CRv1 Value% Pact or Market Value 
(1) (2) (3) (4) (5) (6) (7) (8) 

2004 

..S:::(MLB, NPA, NR, NHL) 1,578 0.72% 2,025,882 1.71% 2.39 4.08% 1.46 280% 
Program 8Jppl i ersi Other 217,422 99.28% 116,730,810 98.29% 1.44 141.54% 1.46 97.20% 
Total 219,000 100.00% 118,756,692 100.00% 145.62% 100.00% 

2005 

..S:::(MLB, NPA, NR, NHL) 1,210 0.55% 1,744,159 1.41% 2.05 2.89% 1.41 205% 
Program 8Jppliers/Other 217,790 99.45% 121,979,453 98.59% 1.40 138.03% 1.41 97.95% 
Total 219,000 100.00% 123,723,612 100.00% 140.92% 100.00% 

(1) Major League Baseball and National Footbal I League (number of telecasts at 3 hours per telecast); National Basketbal I Association and 
National Hockey League (number of telecasts at 2.5 hours per telecast); S\!LKagan, Media Eports Business, various issues: S\!LKagan, Economics of 
BasicCableNetworks, 13th 6:lition. 

(2) Percentage distribution of Telecast Hours. 

(3) Sae Table C-4. Household Viewing Hours, calculated as Telecast Hours xAvg. HH Delivered (OOOs). 

(4) Percentage distribution of HHVH. 

(5) Ford Testi monyat 39. All Other category based on Ford relative CFM for Frogram 9..Jppl i ers. 

(6) Ehare of Viewing x Pelative CFM. 

(7) Factor required to reduce total relative market value percentage to 100% 

(8) Pelative Market Value %'Normalization Factor. 
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Table C-3. Top 25 Cable Network Programming Expenditures 
2004-2005 (in Millions) 

2004 

JSC Programming: (1) 

ESPN/ESPN2: 

NFL $600.0 
NBA 200.0 

MLB 200.0 
NHL 70.0 
MLS* NA 
NCAA Football/Basketball* NA 
NCAA other 18.2 

TNT: 

NBA 298.7 

TBS: 

MLB 85.5 
NCAA Football* NA 

JSC TOTAL0 $1,472.4 

Top 25 Cable Networks Excluding JSC Programming: (2) 

$143.6 
ESPN (excluding JSC Exp.) 1,210.5 

CNN/HN 261.8 

TNT (excluding JSC Exp.) 348.5 

USA 453.5 
Nickelodeon/Nick At Nile 199.8 

TBS (excluding JSC exp.) 269.6 

A&E 222.0 

C-SPAN 26.3 

Lifetime Television 316.1 

Spike 1V 205.3 

The Weather Channel 112.5 

TLC 118.9 

ESPN2 (excluding JSC exp.) 256.7 

ABC Family Channel 171.7 

MTV 335.3 

HGTV 137.7 

Histoiy 157.5 

Cartoon Network 107.1 

CNBC 103.5 

VH-1 155.0 

FOX News 184.4 

Comedy Central 185.7 

Animal Planet 50.7 

AMC 110.5 

Food Network NA 
FX NA 

NON.JSC TOTAL $5,844.2 

TOTAL TOP 25 EXPENDITURES $7,316.6 

PERCENT OF TOP 25 EXPENDITURES (3) 

JSC 20.12% 

PS/OTHER 79.88% 

·oata on rights fees paid for this programming was not publicly available. 

**Excludes production costs associated with JSC telecasts. 

2005 

$600.0 

200.0 

200.0 

0.0 

NA 
NA 

18.2 

307.7 

89.7 

NA 

$1,415.6 

$145.6 

1,648.2 

268.3 

375.1 

476.2 

224.8 

274.2 

256.0 

29.3 

322.4 

231.0 

119.5 

121.7 

285.0 

202.7 

363.8 

148.7 

173.3 

114.0 

121.1 

180.5 

221.3 

197.3 

NA 
NA 

124.7 

116.6 

$6,741.3 

$8,156.9 

17.35% 

82.65% 

Two Year 
Total 

$1,200.0 

400.0 

400.0 

70.0 

NA 
NA 

36.4 

606.4 

175.2 

NA 

$2,888.0 

$289.2 

2,858.7 

530.1 

723.6 

929.7 

424.6 

543.8 

478.0 

55.6 

638.5 

436.3 

232.0 

240.6 

541.7 

374.4 

699.1 

286.4 

330.8 

221.1 

224.6 

335.5 

405.7 

383.0 

50.7 

110.5 

124.7 

116.6 

$12,585.5 

$15,473.5 

18.66% 

81.34% 

(1) SNL Kagan, Media Sports Business, various issues: and Major League Baseball {for MLB on TBS only). 

(2) Total Expenditures are from SNL Kagan, Cable Program Investor, fl9ril 17, 2007, less JSC amounts 
associated with each network. 

(3) Proportion of JSC and PS/Other Expenditures to Total Expenditures. 
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T~ble C-4. Top 25 Cable Network Viewing Hours 
2004-2005 in Mllllons 

JSCPrcgrnmmlng:' 

ESPNIESPN2 

NCAA Foolball/Baskotball" 
NCAA Other'' 

me, 

ll"J. HH 
Total HoctrS Doi. (000) Total HHVH 

(1) 21 (000)(3) 

445.ns 

1,540.8 346.670 

298.4 

" 

334.278 
103,422 

59.672 

"' " " 
234 744.0 174.096 

t:!1l. NA t:!1l. 

Top 25 Cabla Notwork~Excludlng JSC Prog,ammlng: 

o,scol<lryChunncl 

PS Houro (41 PS HHVH (4) 

ESPN(excludingJSCJ 
CNWHN 
TNT(exclL>d,ngJSC) 

"'' N1ckolodoorilN1okAtN,10 

mS(oxcludingJSCJ 

"' 
Sp1koTV 

Trn!WoalhorChannol 
RC 

ESPN2(oxcludingJSC) 

ABC Family Channel 

M.V 

H,story 

CartoonNolwo1k 
CNBC 

ComodyCentral 

Anima1Plane1 
,MC 
FoodNotwork 

FXNotwork 

4,058,508 

4,700,559 
8,760 417.S 3,659,928 

8,520 1.020.0 8,690,213 
B.760 6,6:la,328 

8,700 12.878,076 

522.3 4,575,348 
B,760 NII 

8,760 B7J.6 7,654,468 

409.B 3,589,848 

2,564,928 
4,077.780 

8,362 1,026,302 

8,760 498.3 4,365,108 

503.0 4,406,280 
8,760 3,876,300 

S01.3 4,391,388 

990.5 

B,760 245.0 2,146,200 

8,760 752.5 6,591,900 

8,760 403.8 3,537,288 

301.5 2,641,140 
8,760 3,537.288 

NA NA 

t:!1l. !::!ti. t:!1l. 

·aased on full season rosulls (i.o., 2003.04 oppliod lo 2004 lo, NBA <1nd NHL. und 2004-05 applied to 2005) 
.. Dnta on,i~hls fooo paid!orlhls p1ogramming was n01 pub!ioly nvailnbla 

4,700,559 

4,117 1.720,166 
8,520 8.690.213 

6,638.328 

8,672 4,629,595 

NA NA 

B,410 

8,760 4.400,260 

3,837,537 

7,884 

8,497 2,081,814 

4,943,925 

8,760 

8,497 3,431,169 

NA NII 

t:!il. NII 

A'-1).HH 
TolalHours Doi. (000) TotalHHVH 

(11 (21 (000)(3) 

216 774.0 

t:!1l. NII 

167,184 

"' 

8,159 4,707,618 
a.1so 452.3 3,ss2.14a 

1,057.9 9,007,850 

501.5 4,393,140 
8,76-0 NII NA 

8,71i0 7,822,680 

4.776,828 

8,613 229.2 

8,760 523.8 4,588,488 

a.1so 
a.760 

8.700 

4,973,928 

,n.o 1.1ss.J20 
8,760 296.0 2,592,960 

8,760 7,056,180 

8,760 431,3 3,778,188 

" 
3,749,280 

il§Q 497.5 ~ 

PS Hours (41 PSHHVH(4) 

8.515 

8,672 

8.459 6,604,000 

341,280 

"' 

a.en 4,349,209 a.sea.488 

" 15.477,168 

8,613 1,974,3~ 3,800,695 

8.585 4,496,718 8,953,596 

a.7eo 9.3ao,2oa 
8,672 3,989,304 

8,760 2,592,960 

6,482 5,221.573 13,648,080 

3,740.406 7.315,476 

NA 2.641,140 

3,531,2aa 

(1) JSC tolecnsls lrom; SNL Kogan, Modia Sports Business, various Issues; MLB; NBA; and NFL. Total Hotll"s IS number ol lolocosls x 2 6 h(>UrS (NBA, NHL) or 3 hou,s (MLB. NFL) per tolecosl. Top25 notwork hours based on 24 
hoursporday,lossJSChoum 

(2) JSC Dala: SNL Kagan. Mod/a Sporl>"Businoss, varlou, 1'"uo,:ond M>Jo, Loaguo 8aocboll. Top25 Daloc SNl Kogan, Econom,cso/Bo,icCob/<J Nor.w,ks. 1~,h Ed11ion. oftor romo,mgJSC 
(3) Housohold Viowing Hours, calcula1ed as Total Hours x A,g. HH Dolll<lted (OOOs) 
(4) Nlocalod basod on programming hou,s d.slribution in TcOlimony ol Howard 8. Homonoll at HBH-~ and HBH-6 
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Table C-5. Qible Network Progamming Expenditure Fatios: 2004-05 

2004 2005 TOTAL 
..a:: PS ..a:: PS ..a:: PS 

Top25Ei<penditures(Mil.) (1) $1,472.4 $5,844.2 $1,415.6 $6,741.3 $2,888.0 $12,585.5 

Top 25 A-ogrammi ng I-burs (2) 3,900 197,080 3,380 194,350 7,280 391,430 
Top 25 Viewing I-burs (OOOs) (3) 2,025,882 109,820,587 1,744,159 115,358,013 3,770,041 225,178,600 

Expenditures Per A-ogrammi ng I-bur ( 4) $377,538 $29,654 $418,817 $34,686 $396,703 $32,153 
Expenditures Per Viewing I-bur (5) $0.727 $0.053 $0.812 $0.058 $0.766 $0.056 
Expenditures Per Viewing Minute (6) $0.012 $0.001 $0.014 $0.001 $0.013 $0.001 

(1) See Table C-3. JSC Expenditures include only MLB, NBA, NFL and NHL, and excludes production costs. PS Expenditures reflect all non-JSC 

expenditures. 

(2) HomonoffTestimonyat HBH-5 and HBH-6. 

(3) See Table C-4. 

(4) Top 25 Expenditures divided by Top 25 Programming Hours. 

(5) Top 25 Expenditures divided by Top 25 Viewing Hours. 

(5) Expenditures Per Viewing Hour divided by 60. 
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APPENDIXD 

Table D-1. R:N O:>verage Areas and Average Lic:enoo Fees per Undupliarted 9..Jbsaiber, 2004 and 2005 

2004 2005 
Monthly Un- Monthly Un-
PerSJb duplicated Fevenue A:,rSJb duplicated Fevenue 

Market/R!!}on Overlapping FB-Js Fee 9.Jbs::ribers (Millions) Fee 9.Jbs::ribers (Millions) 
NY Area (NY, NJ, er, portions of PA) 'rEq MS3N, FS\JY, Bnpire $5.05 8,179 $495,560 $5.21 8,715 $544,569 
0,icagoArea(IL, portions of IA, IN, Wt) FSO,icago, Cbmcast Olicago, Olicagoland $2.34 3,607 $101,267 $227 4,763 $129,902 
New Blgland A9gion (MA, er; R, ME; NH, vr, portionsof NY) FSNew England, NES\J $2.79 3,600 $127,372 $3.09 3,950 $146,430 
8:Juthern O'\ (8:Juthern 0\ NV, HI) FSWest, FSWest 2, CbxS:111 Oego $3.22 5,775 $223,426 $3.Zl 7,155 $276,932 
Bay Area (Northern 0\, portions of NV,~ FSBay Area, CS\J West. $1.50 3,812 $68,787 $208 3,705 $92,268 
Southeast Region (FL, G'\, 1N, NG s:::; Mc\ Al, KY) S.msports, FSS::>uth, FSA., Cbmcast S:E, $1.71 16,736 $344,166 $1.94 17,340 $404,170 

Turner 8:)uth, C9=r 
8:Juthwest Fegion (lX, a<, LA, AR, portions of NM) FSS/V, 0,x NO $1.69 8,100 $163,829 $1.60 8,034 $173,487 
Fbcky Mountain Fegion (CO, UT, MT, WY, portionsof NM) FSR'v1, Altitude $1.92 2,600 $64,392 $1.93 2,834 $65,528 
Midwest R3gion (MO, IN, Kq NE; portions of IA, O<, IL) FSMW, FbyalslV $1.52 4,166 $76,022 $1.60 4,334 $83,250 
0,io (G-1, portionsof V'N) FSCnio $1.55 4,773 $68,060 $1.67 5,021 $98,136 
Michigan (Ml, portionsof OH, IN) FSDetroit $1.75 3,600 $73,668 $1.82 3,181 $68,589 
Northwest Fegion (WA, Cf\ ID, AK, portions of MT, CA) FSNorthwest $1.77 2,409 $50,859 $1.85 3,482 $76,390 
RttsburghArea(PA, portionsof OH, V'N) FSAttsburg, $1.45 2,350 $40,533 $1.50 3,030 $53,460 
Arizona(AZ portions of NM, CA., lX) FSArizona $1.50 1,600 $31,500 $1.65 2,300 $43,200 
Minneoota(MN, ND, SJ, portions of WI, IA) FSNorth-Minneoota $1.85 1,662 $36,497 $1.93 1,681 $38,712 
Wiso:>nsln (WI) FSNorth-Wiso:msln $1.60 1,360 $25,901 $1.60 1,500 $28,268 
Mid-Atlantic Fegion (VA, MD, DE, CC portions of PA) Cbmcast Mid-Atlantic $1.90 4,499 $102,235 $1.95 4,700 $107,640 
FhiladelphiaArea(PA, N~ DE) OJmcast Fhiladelphia $1.88 2,945 $65,932 $1.94 2,983 $69,002 

Total/Weiglf:ed Averagai $2.21 82,373 $2,180,026 $2.35 88,708 $2,500,933 

Eource: Kagan Fesearch, Media Eports&Jsiness, various issues. 
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Table D-2. Geographic Distribution for the Most Widely Carried U.S. Distant 
Signals with JSC Sports, 2004-05 

Station Rank* JSC States of 
Station 2004 2005 seorts Distant Signal Carriage 
WGN 1 MLB,NBA 44 States, DC, PR, VI 
WPIX 2 2 MLB CT, FL, ME, NJ, NV, NY, OH, PA, 

PR, TX, VI, VT, WY 
WUAB 3 3 NBA OH,PA 
KTLA 5 4 NBA AZ., CA, NM, NV, TX 
WWOR 10 5 MLB CT, NY, PA 
WKBD 14 9 MLB,NBA Ml,OH 
WPSG 9 10 MLB, NBA, NHL MD, NJ, PA 
WSBK 20 11 MLB MA, ME, NH, NY, VT 
KCAL 25 16 MLB, NBA, NHL CA 
WJZ 31 19 MLB DE, MD, PA, VA, WV 
KCOP 33 23 MLB CA 
KTVU 35 26 MLB CA 
KICU 42 28 MLB CA 
*Among U.S. commercial stations; ranked by subscriber instances. 

Source: Cable Data Corporation. 
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I declare under penalty of perjury that the foregoing is true and correct. 

Executed on: ~b.,__, I (, ~<) '1 . 
(}afues Trautman 
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Trautman Declaration 
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In the Matter of 

Distribution of the 
2004 and 2005 
Cable Royalty Funds 

Before the 
COPYRIGHT ROY AL TY JUDGES 

Washington, D.C. 

) 
) 
) Docket No. 2007-3 CRB CD 2004-2005 
) 
) 
) 

-------------) 

DECLARATION OF JAMES TRAUTMAN 

1. My name is James Trautman. I am employed as the Managing Director of 

B011z Media & Sports Group. In this proceeding, I have offered direct testimony, both 

written and oral, on behalf of the Joint Spo11s Claimants. 

2. The purpose of this Declaration is to respond to requests made by the 

Copyright Royalty Judges during my direct oral testimony to provide data reflecting the 

average number of distant signal stations carried by the respondent systems that participated 

in the Bortz Survey in 2004 and 2005. 

3. During my oral testimony during the direct hearings, the following colloquy 

occurred, beginning on page 202: 

JUDGE WISNIEWSKI: Mr. Troutman 
[sic ],looking at your Question 2-A, which simply 
asks the number of distant signal stations carried by 
the system or list them --

THE WITNESS: Yes. It's -- it's -­
that's correct. 

JUDGE WISNIEWSKI: -- can you tell me 
the average number of distant signal stations 
carried by the respondent systems in 2004? 

THE WITNESS: I don't have that precise 
information, no. 

JUDGE WISNIEWSKI: Would you supply 

PUBLIC VERSION



that to us, please? 

THE WITNESS: Sure. 

JUDGE WISNIEWSKI: Could you do the 
same for 2005? 

THE WITNESS: Yes. 

JUDGE WISNIEWSKI: Would you also 
give us the variance around that average in each 
case? 

THE WITNESS: In terms of the number of 
signals? 

JUDGE WISNIEWSKI: Yes. 

THE WITNESS: Yes. 

JUDGE WISNIEWSKI: Thank you. 
Let me take you to --

THE WITNESS: Could I ask a clarifying 
question? 

JUDGE WISNIEWSKI: Sure. 

THE WITNESS: Because of the stratified 
sampling approach, I believe that I should provide 
you actually either with two pieces of information 
or with whichever one you believe would be more 
useful. 

I can provide you with the -- the 
simple breakout of the average number of signals 
based on the respondent pool, all 162, 171 
respondents; or I can -- and I can also provide you 
with the -- the average number of distant signals 
after applying the weighting that's used to weight 
the royalty. 

JUDGE WISNIEWSKI: Both would be 
useful. Both would be useful. 

THE WITNESS: Okay. 

JUDGE WISNIEWSKI: Thank you. 

-2-
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4. In response to Judge Wisniewski's request, l calculated the distant signal 

carriage patterns, including the average number of distant signals and the variance in each 

case, reflected in the 80112 survey respondent pool in 2004 and 2005. The results of those 

calculations are summarized below. 1 

Table t2 
Distant Signal Carriage Patterns in the 2004 Bortz Survey 

Average Median 

Number of Number of Standard 

Strata Distant Signals Distant Signals Variance Deviation 

1 2.00 1.00 1.83 1.35 

2 3.31 2.00 10.10 3.18 

3 3.99 2.00 12.04 3.47 

4 4.30 2.00 26.75 5.17 

Total Sample 3.42 2.00 11.55 3.40 

Universe Projection 2.69 NA NA NA 

(Weighted Average) 

Note that the averages are significantly higher than medians, reflecting the fact that a 
subset of systems carries a very large number of distant signals (e.g., IO or more). 
2 "Variance" is a measure of the dispersion in values for a particular variable and is the 
basis for calculating standard deviation. In this case, the "variable" is the number of distant 
signals. Variance is calculated by squaring the differences between the values of data and the 
mean and then computing their average. The "standard deviation" of a data set is simply the 
square root of the variance. 

Variance and standard deviation both measure the dispersion of the distribution of values 
about the mean. However, the physical unit of the variance is the square of the physical unit 
of the data. Alternatively, the standard deviation is measured by the same physical unit as the 
original data. Accordingly, variance is not typically reported because it is expressed as the 
square of the variable it is measuring and therefore is difficult to evaluate while the standard 
deviation is more commonly reported because it is expressed in the same terms as the 
variable it is evaluating. 
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Table 2 
Distant Signal Carriage Patterns in the 2005 Bortz Survey 

Average Median 

Number of Number of Standard 

Strata Distant Signals Distant Signals Variance Deviation 

1 2.93 2.00 4.89 2.21 

2 3.49 2.00 8.94 2.99 

3 4.96 3.00 26.57 5.15 

4 4.86 1.50 43.36 6.58 

Total Sample 4.26 3.00 21.26 4.61 

Universe Projection 3.45 NA NA NA 

(Weighted Average) 

5. To further assist the Copyright Royalty Judges, below is a table showing the 

number of distant signals carried by respondents to the Bortz Survey. 

Table3 

Distant Signals Carried by Bortz Respondents 

2004 2005 

Number of Respondents % of Respondents Respondents % of Respondents 

Distant Signals 

1 64 39.5% 59 34.5% 

2 34 21.0% 23 13.5% 

3 11 6.8% 18 10.5% 

4 9 5.6% 15 8.8% 

5 12 7.4% 13 7.6% 

6 to 9 21 13.0% 28 16.4% 

10 or more 11 6.8% 15 8.8% 

Total 162 100.0% 171 100.0% 

-4-
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I declare under penalty of perjury that the foregoing is true and correct. 

Executed on: ~:J-1../ I I 1 &OQ '~ 
(Jines Trautman 
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SECTION I. INTRODUCTION AND SUMMARY 

The Copyright Royalty Board (CRB) allocates among copyright owners the 

compulsory licensing royalties paid by cable systems to retransmit broadcast stations. 

Our understanding is that in doing so, the CRB determines what the cable systems 

would have paid, on a relative basis, for the different types of non-network programming 

on the distant television stations they carried -- if, in fact, they had been required to 

negotiate in an open market absent compulsory licensing. During the past twenty-five 

years, the Joint Sports Claimants (JSC) have retained the principals of Bortz Media & 

Sports Group, lnc.1 to establish and to implement a methodology for determining how 

such royalties would be allocated among different groups of copyright owners in such a 

market. This report summarizes our findings for the years 2004 and 2005. It also 

compares them with the findings that we presented to the Copyright Arbitration Royalty 

Panel (CARP) for the years 1998 to 1999 (the last cable distribution proceeding).2 

A. Cable Operator Surveys 

The cornerstone of our analysis is a survey of cable system operators (i.e., those 

responsible for paying the royalties at issue). For 2004 and 2005, as in all prior years, 

we sought to determine how cable operators valued, on a relative basis, the different 

categories of non-network distant signal television programming that they carried in 

2 

Bortz Media & Sports Group, Inc. operated under the name Bortz & Company prior to January 1998. 
For purposes of this report, all references to the Company use the name Bortz Media & Sports Group, 
Inc. or Bortz Media. 
Prior to the formation of the CRB in 2004, allocation of cable royalties was the responsibility of the 
CARP (subject to review by the Librarian of Congress and Register of Copyrights) and, until 1993, the 
Copyright Royalty Tribunal (CRT). 
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those years.3 Each year we asked a random sample of cable operators how they would 

allocate a fixed budget among the different programming categories on the distant 

signals they actually carried in the preceding year (i.e. , a "constant sum" approach). 

The results of our survey reflect the collective valuations made by the respondents. 

As the CARP noted in its report allocating the 1990-92 cable royalties, our 

approach has the advantage of answering essentially the same question as the CARP 

(now CRB) must answer: 

"The critical significance of the Bortz surveys is the essential 

question it poses to cable system operators, that is: What is the relative 

value of the type of programming actually broadcast in terms of attracting 

and retaining subscribers? That is largely the question the Panel poses 

when it constructs a simulated market. Further, the question asks the 

cable system operator to consider the same categories we are presented 

here in the form of claimant groups - that is, sports, movies, and the 

others. That is also what the Panel must do ."4 

As the CARP also noted , our surveys have been "focused more directly than any other 

evidence to the issue presented: relative market value."5 

We describe in greater detail below the historical background and methodology 

of the Bortz surveys, including the manner in which we have sought to respond to the 

3 · As discussed in Section Ill, Bortz Media has been responsible for the design and implementation of 

4 

5 

multiple cable operator surveys in connection with the cable royalty distribution proceedings going 
back to the 1983 proceeding and including surveys conducted annually since 1991 . 
Report of the Copyright Arbitration Royalty Panel in Docket No. 94-3 CARP CD 90-92 at 65 (May 31 , 
1996) (hereinafter, "1990-92 CARP Report"). 
Id. at 65. 

( 
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various issues raised in prior distribution proceedings by the CARP, CRT and experts 

concerning these surveys (see Sections II.A and Band Appendix A). 

8. Results of the 2004-05 Cable Operator Surveys 

We discuss in Section 11.C below the results of the 2004 and 2005 surveys. The 

key finding is that cable operators would have allocated their 2004 and 2005 distant 

r signal programming budgets as follows: 

! 

L 
L 

l 
[ 

Table 1-1. 
Distant Signal Programming Valuation Studies, 2004-05 

Live professional and college team sports 

Movies 

Syndicated shows, series and specials 

News and public affairs programs 

Devotional and religious programming 

PBS and all other programming on non-commercial signals 

All programming on Canadian signals 

Total* 

*Columns may not add to total due to rounding. 

2004 

33.5% 

17.8 

18.7 

18.4 

7.8 

3.5 

0 .2 

100.0% 

2005 

36.9% 

19.2 

18.4 

14.8 

6.6 

3.7 

0.3 

100.0% 

As Table 1-1 reflects, in both 2004 and 2005, cable operators valued the live 

professional and collegiate sports programming on the distant signals they carried more 

highly than any other programming category. They would have allocated the largest 

percentage of a distant signal programming budget (33.5 percent in 2004 and 36.9 

l percent in 2005) to live professional and collegiate sports programming. The sports 

allocation is approximately twice that of the next most highly valued program category. 

The value attributed to sports by cable operators is approximately equal to the 

aggregate value attributed to the two categories (movies and syndicated programming) 

represented by Program Suppliers in this proceeding - notwithstanding that movies and 

JSC 00002563JSC 00002563
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syndicated programs on distant signals occupy more total hours and generate more 

cumulative "viewing hours" than sports programming. This result is consistent with the 

pattern evident in marketplace transactions, in which JSC programming typically 

commands a relative market value disproportionate to its share of broadcast time or 

viewing hours. 6 

Cable operators allocated 18.4 percent (2004) and 14.8 percent (2005) of the 

value of their distant signal non-network programming to news and public affairs 

programs, followed by devotional programming (7.8 percent in 2004 and 6.6 percent in 

2005), programming on public television stations (3.5 percent in 2004 and 3.7 percent 

in 2005), and programming on Canadian distant signals (0.2 percent in 2004 and 0.3 

percent in 2005). 

As discussed further in Section 11, respondents were only asked to allocate value 

to public television and Canadian programming in instances where their systems 

carried such stations as distant signals.7 Approximately one-third of cable systems that 

carried distant signals in 2004-05 carried public television signals as distant signals; 

less than four percent of cable systems that carried distant signals in 2004-05 carried 

Canadian signals as distant signals. Among systems that carried public television 

distant signals, respondents allocated an average value of 11.3 percent to public 

television programming in 2004 and 10.6 percent in 2005. For systems that carried 

Canadian distant signals, the average value attributed to the programming on these 

signals was 3.0 percent in 2004 and 3.8 percent in 2005. 

6 

7 

Analysis of this pattern was presented in the Bortz report submitted in the 1998-99 cable proceeding 
(see JSC 04-05 Ex. 2) as well as in the Testimony of Larry D. Gerbrandt of Paul Kagan Associates, 
Inc., submitted in the 1990-92 cable proceeding (see JSC 04-05 Ex. 3). 
Further, as discussed in Section II and Appendix A, systems carrying only public television or 
Canadian signals were excluded from the survey. 
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C. Comparison with 1998-99 Cable Operator Surveys 

Over a period of more than two decades, JSC and other parties have 

commissioned numerous surveys of cable operators similar to those that we are 

presenting in this proceeding. In fact, since 1988, these surveys have been conducted 

annually. The JSC surveys, most of which have been designed by Bortz Media & 

Sports Group, Inc. , have all employed a constant sum approach similar (in most 

instances identical) to that described above. 

Results for 2004 and 2005 are similar to results obtained in the surveys 

submitted in the 1998-99 CARP cable royalty distribution proceeding and in other years 

(see Section Ill below). Sports has consistently been accorded the highest value, 

followed by movies, syndicated and news programming, devotional programming, 

publ ic television programming, and Canadian programming. 

Table 1-2 compares the results of the 2004-05 surveys with the results of the 

1998-99 surveys. 
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Table 1-2. 
Comparison of Distant Signal Programming Valuation Studies, 

1998-1999 and 2004-2005 

1998 1999 2004 

Live professional and college team 
37.0% 38 .8% 33.5% 

sports 

Movies 21 .9 22.0 17.8 

Syndicated shows, series and 
specials 

17.8 15.8 18.7 

News and public affairs programs 14.8 14.7 18.4 

Devotional and religious 
5.3 5 .7 7.8 

programming 
PBS and all other programming on 

2.9 2.9 3.5 
non-commercial signals 

All programming on Canadian signals 0.4 0.2 0.2 

Total * 100.0% 100.0% 100.0% 

• eo1umns may not add to total due to rounding. 

6 

2005 

36.9% 

19.2 

18.4 

14.8 

6.6 

3.7 

0.3 

100.0% 

As in any survey, there is a certain amount of variability in the survey results from 

year-to-year. As discussed further in Section 111, such variability is considered in the 

confidence intervals associated with the specific results (or "point estimates") for each 

year. 8 Thus, while there are some differences in the specific point estimates for the 

various program categories over the four years shown above, the variations are 

generally minor. Most of the point estimates for 2004-2005 are within the confidence 

intervals surrounding the 1998 and the 1999 point estimates. The point estimates for 

some categories in 2004 and 2005 are slightly outside of the confidence intervals of 

point estimates in 1998 or 1999. However, based on my experience with the cable 

television industry, I am not aware of any significant market changes between 1998-99 

and 2004-05 suggesting that the survey results reflect any significant change in the 

relative values of the different non-network programming types on distant signals. 

8 Confidence intervals reflect the uncertainty surrounding a point estimate of value obtained using a 
sample-based survey methodology. 
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D. Analysis of 2004-05 Survey Results 

In its report allocating the 1998-99 cable royalties, the CARP concluded that the 

Bortz survey was "an extremely robust (powerfully and reliably predictive) model for 

determining relative value" of the programming categories represented by JSC, the 

Program Suppliers and the National Association of Broadcasters.9 It also determined 

that the Bortz survey was "more reliable than any other methodology presented" in 

determining the relative market value of these three claimant groups.10 Accordingly, the 

CARP tied the royalty awards of each of these claimant groups directly to its shares in 

the Bortz surveys. 

The CARP, however, did not rely upon the Bortz survey results to determine the 

awards to the Devotional Claimants (who had agreed to accept a share less than that 

reflected in the Bortz surveys). The CARP also did not rely upon the Bortz survey 

results to determine the awards to PBS, primarily because the Bortz survey 

respondents did not include those whose systems carried only distant public television 

signals. The CARP did conclude that the Bortz survey results provide a "floor" on the 

PBS award. In addition, the CARP did not rely upon the Bortz survey results to 

determine the award to the Canadians because of the small number of 1998-99 

respondents that carried distant Canadian signals (two in 1998 and three in 1999). The 

CARP determined, however, that the Canadian award should be tied to, among other 

things, a comparable constant sum survey of cable operators conducted by the 

Canadians. 

9 Report of the Copyright Arbitration Royalty Panel in Docket No. 2001-08 CD 98-99 at 31 (Oct. 21 , 
2003) ("1998-99 CARP Report"). 

10 Id. 
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As we have previously acknowledged, it is appropriate to adjust the Bortz survey 

results to account for cable operators that carry only PBS and/or only Canadian distant 

signals (neither of which are included in our survey). We proposed a methodology for 

adjusting our results to account for this factor in the 1998-99 proceeding, but the CARP 

did not accept that adjustment methodology (see pages 39-40 of Appendix A below). 

In addition, the CARP observed (and we have acknowledged) that respondents 

to our survey are not informed that substantial portions of the movies and syndicated 

programming on Superstation WGN (the most widely carried distant signal) are not 

compensable in this proceeding because these programs are not broadcast by WGN 

on its over-the-air Chicago signal; thus, the values that respondents to our survey 

attribute to these categories likely represent a "ceiling" in that respondents are 

considering all programming on WGN rather than just the compensable programming 

on WGN. In the 1998-99 proceeding, PBS proposed a methodology for adjusting the 

Bortz survey results to account for this issue, but the CARP did not accept that 

methodology. The same issue affects the Devotional Claimants since a significant 

amount of the Devotional programming on WGN also is non-compensable in this 

proceeding. 

In summary, we believe that our survey results provide a valid and reliable 

estimate of how cable operators valued the different types of non-network programming 

categories on the distant signals they actually carried in 2004 and 2005, and by 

extension the best approximation of how the cable operators themselves would have 

allocated the compulsory licensing royalties they paid to carry that programming. 

However, we recognize that some adjustment to the specific point estimates of the 

survey results may be appropriate to account for both the exclusion of systems that 
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carry only PBS or Canadian distant signals, as well as to account for the fact that 

survey respondents are not informed that certain movies, syndicated and devotional 

programming on Superstation WGN are non-compensable. 
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SECTION II. THE 2004-05 CABLE OPERATOR SURVEYS 

This section provides a brief historical background on the cable operator surveys 

presented in cable copyright proceedings, summarizes the methodology underlying the 

2004 and 2005 Bortz Media surveys, and sets forth the results of the 2004 and 2005 

surveys. 

A. Historical Background 

Over a period of nearly thirty years, JSC has commissioned surveys of cable 

operators in connection with cable copyright royalty distribution proceedings. Other 

parties, specifically the National Association of Broadcasters (NAB), the Devotional 

Claimants and Public Broadcasting Service (PBS), have supported the JSC surveys in 

prior proceedings (with or without adjustments). NAB also submitted a cable operator 

survey to the Copyright Royalty Tribunal (CRT) in the 1983 proceeding, and the 

Canadian Claimants submitted cable operator surveys in the 1990-92, 1998-99 and 

2000-03 proceedings. The purpose of all these surveys has been to determine how 

cable operators value, on a relative basis, the different categories of non-network 

programming on the distant signals that they carried. 

There have been important similarities in the methodology employed in 

conducting these surveys, including the use of "constant sum" questions that allow the 

cable operators themselves to place relative values on different program types. The 

constant sum approach used in the surveys conducted by JSC, the NAB and the 

Canadians is a well-recognized market research tool that is used in a variety of contexts 

when a comparative value measure is being sought. As noted above, this tool allows 

respondents to address the same task that has confronted first the Copyright Royalty 
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Tribunal, more recently the Copyright Arbitration Royalty Panel and now the Copyright 

Royalty Board - that is, the task of allocating a fixed amount among several program 

categories based upon the relative value of those categories. Numerous expert 

witnesses for JSC and other parties have testified in support of the value and relevance 

of cable operator surveys, as well as the validity of the constant sum approach. 

Bortz Media principals were initially retained by the JSC to determine the 

comparative value of distant signal non-network programming in 1983, and sought to 

improve upon earlier cable operator surveys. In the more than twenty-five years that 

have followed, a continual effort to refine and improve the Bortz Media cable operator 

surveys has been made - giving consideration to issues raised by the CRT and CARP, 

as well as by other claimants. The surveys completed for 2004 and 2005 reflect the 

benefit of those efforts. 

B. Research Methodology 

The research methodology employed in designing and conducting the 2004 and 

2005 cable operator surveys is described in detail in Appendix A to this report. A brief 

overview is provided below. 

In each of the 2004 and 2005 studies, as in prior studies, we surveyed only 

"Form 3" systems, which accounted for over 95 percent of the cable royalty payments. 

We utilized a "stratified" random sampling approach to select the systems to be 

surveyed, with the stratification based on copyright royalty payments (i.e. , those cable 

operators who paid the greatest amount of royalties had the greatest likelihood of being 

included in our sample). This approach was intended to ensure that the responses we 

received would provide a statistically valid predictor for the allocation of royalty 

payments by all Form 3 cable systems that carried distant signals. 
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Questionnaires for the 2004 and 2005 studies were designed so that 

respondents had the qualifications and information necessary to address the key 

constant sum valuation question. The initial survey question "screened" potential 

respondents for their involvement in making decisions related to the carriage of distant 

signals, resulting in a qualified respondent group consisting overwhelmingly of general 

managers, marketing directors/managers and programming directors/managers. 

Respondents were (on multiple occasions) read a list of the distant signals actually 

carried by the systems based on filings they made at the Copyright Office and were 

specifically instructed to consider only the non-network programming on those distant 

signals. 

Qualified respondents were asked preparatory questions about the popularity 

and advertising usage of distant signal non-network programming. These initial 

questions were intended to focus the respondent on the value of various programming 

types. Respondents were then asked the key constant sum question, which required 

them to allocate a distant signal non-network programming budget among different 

program categories. 

Ted Heiman & Associates, a leading cable industry market research firm, was 

retained to conduct the telephone surveys in both years. Only interviewers who 

specialize in surveying professional and managerial personnel were utilized; 

interviewers were not told the name of the client or given any information, other than 

that on the questionnaire, regarding the nature of the study. Response rates of 65 

percent and 68 percent were obtained on the key constant sum question in 2004 and 

2005, respectively, comparable to or above response rates achieved in the 1998 and 

1999 surveys. 
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C. 2004-05 Cable Operator Survey Results 

1. Budget allocation. The value of distant signal programming to cable 

operators lies primarily in its ability to attract and to retain subscribers -- particularly 

since cable operators may not insert any advertising on distant signals. As such, we 

designed the key survey question in the 2004 and 2005 studies to measure the relative 

value to cable operators, in terms of attracting and retaining subscribers, of the different 

categories of non-network distant signal programming carried by their systems. 

Consistent with the task faced by the CRB, operators were asked to express this 

relative value allocation in terms of a percentage of a finite pool (a programming 

"budget") that would have been allocated among the various types of programming. 

In each of the 2004 and 2005 studies, cable operators allocated the largest 

percentage of their distant signal non-network programming budget to live professional 

and college sports. Sports programming was accorded 33.5 percent of the value in 

2004 and 36.9 percent in 2005 (see Table 11-1 below). The two categories represented 

by MPAA in this proceeding, movies and syndicated shows, series and specials, ranked 

between second and fourth in each of the two surveys. The total allocation to these two 

categories was 36.5 percent in 2004 and 37.6 percent in 2005, or approximately the 

same as the sports allocation. 
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Table 11-1. 
Distant Signal Programming Valuation Studies, 2004-05 

2004 2005 

Live professional and college team 
33.5% 36.9% 

sports 

Movies 17.8 19.2 

Syndicated shows, series and 
18.7 18.4 

specials 

News and public affairs programs 18.4 14.8 

Devotional and religious 
7.8 6.6 

programming 

PBS and all other programming on 
3.5 3.7 

non-commercial signals 

All programming on Canadian 
0.2 0.3 

signals 

Total* 100.0% 100.0% 

*Columns may not add to total due to rounding. 

r 

Cable operators allocated 18.4 percent (2004) and 14.8 percent (2005) of the l 
value of their distant signal non-network programming to news and public affairs 

programs, followed by devotional programming (7.8 percent in 2004 and 6.6 percent in 

2005), programming on public television stations (3.5 percent in 2004 and 3. 7 percent 

in 2005), and programming on Canadian distant signals (0.2 percent in 2004 and 0.3 

percent in 2005). 

Survey responses for 2004 and 2005 are illustrated graphically in Figure 11-1 . 
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Figure 11-1. Cable Operator Allocation of Value by 
Distant Signal Program Type, 2004 and 2005 
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2. PBS and Canadian allocations. Respondents were asked to allocate value 

to public television and Canadian programming only in instances when their systems 

actually carried such stations as distant signals. As shown on Table 11-2 below, 

respondents at systems that carried public television distant signals allocated an 

average value of 11.3 percent to public television programming in 2004 and 10.6 

percent in 2005. 11 

11 In 2004, 59 of the 162 responding systems carried one or more public television distant signals and 
were therefore asked to assign a value to distant signal public television programming. In 2005, 68 of 
the 171 responding systems carried one or more public television distant signals. 
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Table 11-2. 

Distant Signal Programming Value Among Systems 
Carrying Public Television Distant Signals, 2004-05 

2004 2005 

Live professional and college team 
25.3% 36.2% sports 

News and public affairs programs 20.0 17.2 

Movies 17.3 16.4 

Syndicated shows, series and 
18.3 13.7 

specials 
PBS and all other programming on 11.3 10.6 
non-commercial siqnals 
Devotional and religious 

7.2 5.8 
programming 
All programming on Canadian 

0.6 0.2 
signals 

Total* 100.0% 100.0% 

*Columns may not add to total due to rounding. 
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Table 11-3 shows that, for systems that carried Canadian distant signals, the 

average value attributed to the programming on these signals was 3.0 percent in 2004 

and 3.8 percent in 2005.12 

12 In 2004, 11 of the 162 responding systems carried one or more Canadian distant signals and were 
therefore asked to assign a value to distant signal Canadian programming. In 2005, 13 of the 171 
responding systems carried one or more Canadian distant signals. It should be noted that the 
comparable numbers in 1998 and 1999 were two of 138 and three of 132, respectively. 

( 
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Table 11-3. 
Distant Signal Programming Value Among Systems 

Carrying Canadian Distant Signals, 2004-05 
2004 2005 

Live professional and college team 
29.4% 41.8% 

sports 

News and public affairs programs 25.1 16 .6 

Movies 11.4 15.8 

Syndicated shows, series and 
18.3 13 .0 

specials 
Devotional and religious 

7.0 5 .1 
programming 
PBS and all other programming on 5.8 3 .9 
non-commercial siqnals 
All programming on Canadian 

3.0 3 .8 
signals 

Total 100.0% 100.0% 

17 

3. Responses to preparatory questions. Respondents were asked to identify 

the types of distant signal programming they carried that were most popular with their 

subscribers. This question was asked on an unaided basis (i.e. , respondents were not 

read a list of programming categories), and responses were tabulated without weighting 

by the amount of royalties paid by the responding systems. Multiple responses were 

allowed . The responses to this question are summarized below on Table 11-4. 
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Table 11-4. 
Distant Signal Program Popularity Among Subscribers, By Program Type, 

2004 and 2005 

Response 

Live professional and college team 
sports 
Syndicated shows, series and 
specials 

Movies 

News and public affairs programs 

PBS and all other programming on 
non-commercial signals 

Devotional and religious 
programming 
All programming on Canadian 
signals 

Other* 

Total** 

Percent "Most Popular 

with Subscribers" 

2004 2005 

75.7% 65.7% 

29.1 35 .6 

20.4 28.7 

28.9 19.0 

13.2 5 .2 

0.9 3 .4 

0.0 0.4 

0.2 0 .0 

168.4% 158.0% 

*The other category as reported by Bortz Media induded certain responses that were reclassified 

to other categories upon review by Bortz Media. 
**Total exceeds 100 percent due to multiple responses. 
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Cable operators were also asked whether they used distant signal programming 

as part of their advertising and promotional efforts. As shown below on Table 11-5, only 

about 11 percent of respondents reported using distant signal programming in their 

advertising and promotional efforts in 2004, and the percentage was less than five 

percent in 2005. 

Table 11-5. 
Percent of Systems Using Distant Signal Programming 

in Cable Advertising and Promotion, 2004 and 2005 
Response 

Use distant signal programming ("yes") 

Do not use distant signal programming ("no") 

Total 

2004 

11.1% 

88 .9 

100.0% 

2005 

4.9% 

95.1 

100.0% 
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The cable systems that did use distant signal non-network programming in their 

advertising and promotional efforts were asked which types of programming they 

featured in these efforts. This question was first asked on an unaided basis, and 

respondents were then asked specifically about their use of programming types not 

mentioned on an unaided basis. As with the popularity question, responses were not 

weighted by the amount of royalty paid by the responding systems. The responses to 

this question are summarized on Table 11-6. 

Table 11-6. 
Use of Distant Signal Programming in Cable Advertising and Promotion, 

Percent of Systems Using By Program Type, 2004 and 2005 

Response 

Li\€ professional and college team 
sports 

Mo\ies 

News and public affairs 

Syndicated shows , series and 
specials 

PBS and all other programming on 
non-commercial signals 

All programming on Canadian 
signals 

De\{)tional and religious 
programming 

Other 

Total** 

Percent of Systems Using 

Programming Category* 

2004 2005 

75.6% 96.1% 

12.2 80.5 

58.7 62.2 

27.3 62.2 

7.4 55.7 

0.0 3.9 

0.0 0.0 

0.0 2.6 

181.2% 363.2% 

* All percentages based only on respondents using distant signal programming for advertising/promotion. 
**Total exceeds 100 percent due to multiple responses. 

Finally, respondents that featured distant signal non-network programming in 

their advertising and promotional efforts were asked which of the types of programming 

that they featured was most important. The responses to this question are summarized 

in Table 11-7. 
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Table 11-7. 
Use of Distant Signal Programming in Cable Advertising and Promotion, 

Most Important Program Type, 2004 and 2005 

Response 

News and public affairs 

Live professional and college team sports 

Movies 

Syndicated shows, series and specials 

PBS and all other programming on non­
commercial signals 

Devotional and religious programming 

All programming on Canadian signals 

Other/Don't Know 

Total * 

*Columns may not add to total due to rounding. 

Percent "Most Important" 

2004 2005 

17 .6% 45.2% 

50.2 44.4 

5.6 2 .6 

21 .7 0 .0 

1.9 0.0 

0.0 0 .0 

0.0 0 .0 

3.1 7 .8 

100.0% 100.0% 

20 

Responses to both the "programming featured" and "most important to feature" 

questions should be viewed with caution based on the very limited number of 

respondents that reported using distant signal programming in their advertising and 

promotional efforts. 
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SECTION 111. COMPARISON OF 2004-05 CABLE OPERATOR SURVEY RESULTS 
WITH THE RESULTS OF PRIOR CABLE OPERATOR SURVEYS 

This section compares the results of the 2004 and 2005 cable operator surveys 

to the results of surveys conducted for prior years, focusing on the surveys addressing 

the years 1998 and 1999 that were submitted in the most recent CARP cable 

proceedings. Table 111-1 shows the results of the constant sum surveys conducted on 

behalf of JSC and NAB. It demonstrates that, notwithstanding a number of changes in 

methodology over the years (many in response to issues raised by the CRT, CARPs or 

other parties), the results have been relatively consistent. For example, since 1983 

JSC programming has consistently received the highest value by cable system 

operators in the constant sum surveys. 13 

As noted above, we believe it is useful to compare the results of our surveys 

over the years for the purpose of understanding broad trends in response patterns (i.e. , 

for identifying long-term consistency in values or a long-term increase or decline in 

value for a particular category). At the same time, it is also important to understand that 

the surveys are not designed as a "tracking study."14 Rather, a unique and different 

sample of potential respondents is selected from the Form 3 universe each year. As 

13 The early (1978-1980) cable operator surveys showed movies as the most highly valued 
programming. The 1978 survey placed a particularly high value on movies, but it was rightly criticized 
for not properly informing the respondents that they were valuing the programming shown on distant 
signals, as opposed to cable programming services including premium movie services such as HBO 
and Showtime. 
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such, some variability in results from year-to-year is to be expected, based in part on 

differences in samples and also on the variability in results inherent in any individual 

survey. 

14 In a tracking study, the same group of respondents is asked the same questions over a period of time 
in order to monitor changes in attitudes or behavior during that time period. 

( 
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Table 111-1. 
Summary of Cable Operator Distant Signal Programming Value Allocations, 1978-2005 

BBDO 

ELRA 
jBBC 
Bortz & Company 

!Burke 

Bortz & Company 

Bortz Media & 
Sports Group 

Year 
1978 
1979 -MSOs 
1979 - Managers 
1980 
1983 
1983 
1986 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 
2003 
2004 
2005 

*Rows may not add to total due to rounding. 

Li1.e 
Professional 

& College 
Team Sports 

$27 
$35.00 
$33.98 
$32.95 
$35.66 
36.1% 
38.5% 
34.2% 
37.2% 
36.3% 
38.8% 
43.4% 
39.7% 
41.4% 
36.9% 
42.5% 
37.0% 
38.8% 
35.4% 
35.4% 
36.2% 
37.8% 
33.5% 
36.9% 

Syndicated 
Shows, Series 

Movies and Specials 
66 5 

38.00 10.57 
42.98 10.62 
37.76 11.76 
25.02 15.84 
30.2 18.6 
25.1 17.5 
31 .2 16.9 
30.1 14.5 
25.7 15.6 
25.6 16.0 
23.4 14.4 
26.3 16.4 
25.8 16.3 
22.3 16.8 
20.7 15.8 
21.9 17.8 
22.0 15.8 
23.6 16.2 
20.1 18.6 
20.6 16.8 
20.1 15.6 
17.8 18.7 
19.2 18.4 

News and PBS and 
Public All Other 
Affairs Dewtional Non-Comm. Canadian 

2 NA NA NA 
9.40 NA 7.03 NA 
6.21 NA 6.21 NA 
12.62 NA 4.91 NA 
13.33 7.24 2.51 0.40 
12.1 NA 3.1 NA 
11.3 3.5 4.1 0.1 
11 .8 4.3 1.3 0.2 
11.9 3.6 2.7 
14.8 4.3 2.9 0.5 
12.4 3.9 3.0 0.3 
12.6 4.0 2.0 0.2 
11.2 3.7 2.1 0.5 
10.8 2.1 3.4 0.3 
16.4 4.5 2.8 0.4 
14.3 2.3 3.7 0.6 
14.8 5.3 2.9 0.4 
14.7 5.7 2.9 0.2 
15.6 6.6 2.6 
16.5 6.2 2.9 0.3 
16.3 6.4 3.9 
17.3 6.1 3.0 0.2 
18.4 7.8 3.5 0.2 
14.8 6.6 3.7 0.3 

Total* 
$100 

$100.00 
$100.00 
$100.00 
$100.00 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 
100.0% 

NOTE: Prior to 1992, category definitions, the number of categories addressed and the research methodology of individual sur1.eys summarized abo-.e varied, in some 
cases significantly . 
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Table 111-2 summarizes value ranges by programming category in 1998-99 and 

2004-05, factoring in the confidence intervals associated with the estimate for each 

programming category in each year. See Appendix A at 50-53. Confidence intervals 

reflect the uncertainty surrounding a point estimate of value obtained using a sample­

based survey methodology. The range presented therefore illustrates the range of 

possible "true values" that would have been obtained (in this case, with 95% 

confidence) if all Form 3 systems that carried distant signals in 2004-05 had been 

surveyed. 

Table 111-2. 
Comparison of Distant Signal Programming Valuation Studies, 1998-2005* 

1998 1999 2004 2005 

Live professional and college team 
sports 

Movies 

Syndicated shows, series and 
specials 

News and public affairs programs 

Devotional and religious 
pro gram ming 

PBS and all other programming on 
non-commercial signals 
All programming on Canadian 
signals 

34 .3% - 39.7% 

20 .3 - 23 .5 

16.2 - 19 .4 

13 .0 - 16 .6 

4.5 - 6.1 

1.9-3.9 

0.0 - 0.9 

35.9% - 41.9% 

20.1 - 24 .1 

14.0 - 17.2 

12.4 - 16.8 

4.7 - 6.9 

1.6- 4 .2 

0.0 - 0.4 

·Range reflects potential values for each year based on 95% confidence interval. 

31 .2% - 35.8% 34.4% - 39.4% 

16.5 - 19.1 17.4-21 .0 

16.5- 20 .9 16.3-20.5 

16.7 - 20 .1 13.1-16.5 

7.1-8.5 5.8- 7.4 

2.6 - 4.4 2.8- 4.6 

0.0-0.4 0.1 - 0.5 

( 
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APPENDIX A. CABLE OPERATOR SURVEY HISTORICAL BACKGROUND AND 
METHODOLOGY 

25 

Appendix A initially summarizes the history and evolution of cable operator 

surveys conducted in conjunction with CRT and CARP proceedings. This appendix then 

describes the methodology used in questionnaire design, sampling and interviewing for 

the cable operator surveys completed for 2004 and 2005, and it provides a statistical 

evaluation of survey results. The 2004 and 2005 survey instruments are set forth in 

Appendix B. 

A. Historical Background 

1. 1989 and prior surveys. Bortz Media principals (as members of Browne, 

Bortz & Coddington , Inc. [BBC]) were initially retained by JSC to determine the 

comparative value of distant signal non-network programming in 1983. With the 

assistance of Ors. Michael Wirth (Professor and Chairperson of the Department of 

Mass Communications) and George Bardwell (Professor of Mathematics and Statistics) 

of the University of Denver, BBC designed a study employing a constant sum survey 

technique to determine cable operators' valuation of distant signal non-network 

programming . The survey was executed by Burke Marketing Research (one of the 

largest market research firms in the United States) , with administrative involvement and 

oversight by BBC. In developing the study, BBC sought to improve upon earlier 

constant sum studies that had been performed by the Batten, Barton, Durstine & 

Osborn, Inc. (8800) Research Department on behalf of the JSC and submitted in the 

1978, 1979 and 1980 CRT proceedings. In particular, BBC sought to be responsive to 

concerns expressed by the Tribunal with respect to the prior 8800 studies and thus 

made several improvements in an effort to address those concerns. 
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This initial BBC study was presented to the Tribunal in the 1983 proceeding, as 

was an independent study completed by the ELRA Group for the National Association 

of Broadcasters (NAB). The results of the BBC and ELRA surveys were similar, and the 

findings of both studies were also generally consistent with those of the earlier BBDO 

surveys. See Table 111-1. 

Bortz Media principals were again retained by the JSC to develop surveys for 

both 1986 and 1989. The 1986 case was settled and therefore the results of this study 

were not presented in the 1986 proceeding. Results for 1986, which were subsequently 

presented to the CRT in the 1989 proceeding, were similar to those of the 1983 BBC 

and ELRA surveys. See Table 111-1. 

The study design for the 1989 survey reflected additional efforts to resolve 

issues raised by the Tribunal - in this instance focusing on issues raised in the CRTs 

decision in the 1983 case (which had not yet been released at the time the 1986 study 

was conducted) . Survey and sample design again reflected the input of Ors. Wirth and 

Bardwell, as well as the assistance of Dr. Leonard Reid (Professor and Head of the 

Department of Advertising at the University of Georgia) who testified in the 1989 

proceeding . Burke Marketing Research executed the survey. Results of the 1989 study 

were presented to the Tribunal in the 1989 proceeding. These results were comparable 

to those obtained in all of the prior constant sum studies. See Table 111-1. 

The 1989 study was supported by the NAB, PBS and the Devotional Claimants. 

The study was, however, criticized by the Program Suppliers. In its 1989 Final 

Determination, the CRT accorded weight to the Bortz survey and specifically 

acknowledged improvements made over the 1983 study. The Tribunal, however, 
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accepted certain of the Program Suppliers' criticisms and chose not to accord full 

weight to the survey results. 

2. 1990 through 1992 surveys. In our 1989 report to the CRT, we also 

presented the results of a survey for 1990 that the Joint Sports Claimants had retained 

Burke Marketing Research to execute. Burke used the same sample and essentially the 

same questionnaire used by Bortz for the 1989 survey. The 1990 results were similar to 

the results of all prior surveys. See Table 111-1. 

Prior to the release of the Tribunal's 1989 Final Determination, Bortz conducted 

a survey ( executed by Burke) for 1991 employing essentially the same methodology as 

in 1989 and 1990. The 1991 results were again similar to those of prior surveys. See 

Table 111-1. 

Following the release of the 1989 Final Determination in April 1992, Bortz made 

several modifications in designing a survey for 1992. Questionnaire and sample 

development again relied upon Ors. Wirth and Bardwell of the University of Denver, 

along with Dr. Samuel Book (President of MTA Marketing) who had testified in the 1989 

proceeding. The resulting questionnaire (again executed by Burke) incorporated 

changes that were responsive to Program Suppliers' criticisms that had been accepted 

by the CRT in the 1989 proceedings. In essence, the 1992 survey reflected the 

culmination of a decade of improvements and refinements intended to enhance the 

accuracy and applicability of the Bortz cable operator survey for the purpose of 

assessing the relative value of distant signal programming. Even with these 

refinements, the results of the 1992 survey were again comparable to those obtained in 

earlier surveys. See Table 111-1 . 

JSC 00002587JSC 00002587

PUBLIC VERSION



28 

The Canadian Claimants conducted constant sum surveys of cable operators 

carrying distant Canadian signals in 1991 and 1992. The surveys were designed to 

estimate the relative values of the different types of programming on the Canadian 

signals, and (similar to the Bortz Media surveys) asked respondents to allocate a 

percentage of total programming value among six types of programming on these 

signals. 

3. 1993 through 2005 surveys. Bortz Media has conducted surveys from 1993 

forward, employing the same methodology, questionnaire and sampling design as in 

1992. Telephone interviewing was performed by Burke Marketing Research through 

1997. In 1998 through 2000, Bortz Media retained Creative & Response Research to 

conduct telephone interviewing. Ted Heiman & Associates provided telephone 

interviewing services for the years 2001 forward. 

It is also worth noting that the Canadian Claimants conducted similar constant 

sum surveys that were presented in both the 1998-99 and 2000-03 cable royalty 

distribution proceedings. 

B. Response to Issues Raised by the CRT 

As indicated above, different constant sum surveys, conducted by Bortz Media 

principals and others, have been performed since the commencement of the CRT 

proceedings. Beginning in 1983 the basic approach and methodology have remained 

essentially the same. However, as suggested in the preceding historical review, Bortz 

Media has made a number of refinements over the years to address concerns raised in 

prior proceedings. Certain refinements made in response to issues raised by the CRT 

are summarized below. Issues raised by the CARP are discussed in the next section. 
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1. Respondent qualifications. The early BBDO surveys were directed at top 

executives of cable multiple system operators (MSOs). Beginning in 1983, BBC 

redesigned the survey to focus on interviewing management personnel at the cable 

system level in order to obtain responses from the person at the system "most familiar 

with programming carried by the system." The interviewers initially asked for the 

system general manager; if this was not the person "most familiar," the interviewer 

asked to be directed to the appropriate individual. 

The Tribunal determined in the 1983 proceeding that the BBC survey "was 

designed to ascertain the proper individual."15 The same qualifier was used in the 1989 

through 1991 studies. However, in its 1989 Final Determination the CRT expressed 

concern regarding the qualifications of approximately 11 percent of the survey 

respondents and also indicated uncertainty with respect to the involvement of the 

respondents in the program budgeting process. 16 

We believe respondents to the 1989 through 1991 surveys were qualified and 

were likely involved in program budgeting, as they were overwhelmingly individuals with 

general management, marketing or programming responsibilities. In conducting 

numerous market research studies and many other analyses involving cable systems 

operations for approximately two decades, it is our experience that these are the 

individuals at the system level most responsible for decisions (including budgeting) 

regarding programming . Further, in several instances where the titles of respondents 

did not imply programming oversight, the systems involved were small properties where 

15 Report of the Copyright Royalty Tribunal in Docket No. CRT 84-1 83CD, 51 Fed. Reg. 12,792, 12810 
(Apr. 15, 1986). 

16 Report of the Copyright Royalty Tribunal in Docket No. CRT 91-2-89CD, 57 Fed. Reg. 15,286, 15,301 
(Apr. 27, 1992). 

JSC 00002589JSC 00002589

PUBLIC VERSION



30 

individuals frequently have multiple responsibilities. Nevertheless, in light of the 

concerns expressed by the CRT in the 1989 case, the initial respondent qualifying 

question was modified in the 1992 and subsequent surveys to ensure that the 

respondent was the person "most responsible for programming decisions at the cable 

system." This approach has been utilized in all subsequent surveys, and as indicated 

later in this appendix, respondents in 2004 and 2005 consisted overwhelmingly of 

general managers or senior programming and marketing executives (see infra pages 

47-48). 

2. Category definitions. Since the survey was first introduced into these 

proceedings, concerns have been expressed regarding the wording of descriptions of 

the various programming types. In the 1983 study, BBC developed category definitions 

that improved upon those used in earlier surveys; ELRA also provided new category 

definitions. The BBC categories were retained in the 1986 through 1991 surveys while 

two new categories were added in the 1986 to 1992 surveys to represent the 

Devotional and Canadian Claimants. 

We believe the descriptions used in these surveys provided respondents with 

clearly distinguishable and readily understood categories for which they were able to 

allocate value. We also acknowledge the potential for certain "fringe" programming to 

be interpreted as belonging in one category when for the purposes of these 

proceedings it may belong in another. However, categories must be defined as 

concisely as possible. Moreover, we believe the use of examples is inappropriate in that 

it necessarily excludes programming types not included as examples. 
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1 ( While acknowledging the complexity of the task, the Tribunal in its 1989 

f Determination continued to express a desire for enhanced programming definitions.17 In 

response, beginning with the 1992 survey Bortz Media incorporated the use of modified 
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category descriptors based on definitions developed by the CRT itself to further aid 

respondents in accurately distinguishing among categories. In particular, adjustments 

were made to the syndicated and station-produced programming categories. The 

category definitions used in the 1992 survey have been used in all subsequent surveys 

including those conducted for 1998, 1999, 2004 and 2005. 

3. Excluded systems and program categories. The objective of our surveys 

has been to determine the relative value that cable operators attach to the different 

categories of non-network programming on the distant signals that they actually carried. 

Consistent with that objective, not all cable systems are eligible for inclusion in our 

survey samples; nor are all survey respondents asked to value all types of programming 

represented in the royalty allocation proceedings. We discuss below the specific 

circumstances in which systems and programming categories are excluded from 

consideration. 

The first situation involves Form 1 and 2 systems. Only Form 3 systems are 

eligible for inclusion in our samples. Form 1 and 2 systems have been excluded from 

our analysis because distant signal carriage data for these systems are not readily 

available - restricting our ability to question systems in this group about the signals that 

they actually carried . As explained below, we determine the identity of the particular 

distant signals for each Form 3 cable system in our sample by examining that system's 

l Statement of Account filing at the Copyright Office; we then refer to these specific 
( 

l 17 Id. at 15,300. 

JSC 00002591JSC 00002591

PUBLIC VERSION



32 

distant signals in the survey questionnaire so that there is no confusion concerning the 

programming the respondent is asked to value. While the Copyright Office Statements 

of Account identify the distant signals that Form 3 cable systems carry, they do not do 

so for Form 1 and 2 systems. It should be noted that the Form 1 and 2 systems 

accounted for less than five percent of the 2004 and 2005 royalties. Furthermore, 

neither the CRT nor the CARP ever suggested that Form 1 and 2 systems should be 

included in our samples. 

The second situation involves individual programming categories in instances 

where those categories were not among the distant signal programming carried by a 

particular cable system. In all of our surveys, questions regarding public television 

and/or Canadian stations have been deleted in instances where a cable system did not 

carry such stations, and respondents have not been asked to make a programming 

allocation to these categories. The CRT expressed concern regarding this approach in 

both the 1983 and 1989 proceedings. Bortz Media agrees with the Tribunal's 

Determination in the 1989 proceeding that programming not carried may have had a 

certain value and possibly would have been carried had it been available at a lower 

price (i.e. , at a price that was less than that being charged under the statutory royalty 

rate). At the same time, we also concur with the Tribunal 's 1989 conclusion that our 

survey design is intended to measure value based on programming actually carried and 

that questions regarding any distant signal programming in instances where it was not 

carried would cause confusion. 18 

18 Id. at 15,299-300. Note that if values were attributed to noncommercial and Canadian stations where 
no such stations were actually carried , the same approach would need to be followed for cable 
systems that carried no distant commercial signals or no distant signals at all. 

( 
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Finally, we have not surveyed cable systems that carry no distant signals or 

cable systems that carry only a distant signal for which comparisons among the 

relevant Phase I program categories cannot be made (i.e., those that carried only a 

distant PBS station or only a distant Canadian station). As explained above, we have 

sought to determine the relative values of the different types of programming actually 

carried by the cable operator respondents. It is not possible to obtain an estimate of 

relative value where the cable operator carries no distant signals or carries only one 

type of distant signal programming. Further, as discussed in Section I, we acknowledge 

that an adjustment should be made to the Bortz survey results to account for cable 

operators that carry only PBS and/or only Canadian distant signals (which are not 

included in our survey). 

4. Respondent recall. In the 1983 proceeding, the Tribunal expressed concern 

regarding the ability of respondents to recall programming actually carried in 1983, 

given that the BBC study presented in the 1983 proceeding was not actually conducted 

until 1985. To address this concern, surveys since 1989 have been conducted as close 

to the end of the year in question as is possible based on data availability from the 

Copyright Office. In fact, the 1989, 1990 and 1992 surveys were initiated during 

December of the survey year. In its 1989 Determination, the CRT acknowledged that 

this was an improvement, but continued to be concerned that respondents would have 

been unable to recall all of the individual programs they were being asked to value. 19 

In 2004 and 2005 (as in several prior years), surveying began in the summer of 

the year following the subject year. Bortz Media believes that the timing of the recent 

19 Id. at 15,300. 

JSC 00002593JSC 00002593

PUBLIC VERSION



34 

surveys is appropriate in that it allows respondents . to consider the value of 

programming immediately following the period in which it aired. Most important with 

respect to recall, however, is the recognition that cable system operators (in our 

experience) do not (and cannot) identify all programs on any particular program service 

in deciding whether to carry that service and how much to pay for it. Rather, in those 

marketplace dealings, operators make decisions based on a dominant impression of 

what is included on the service and its corresponding value. In other words, as in our 

surveys, marketplace programming decisions are made by cable operators without 

identifying every individual title. We believe that the respondents to the surveys did 

have such a dominant impression of the programming on distant signals. 

5. Signal carriage data. The Tribunal criticized the BBDO surveys for failing to 

focus respondents on the actual distant signals carried . To address this criticism, the 

BBC study for 1983 and all subsequent surveys have incorporated actual signal 

carriage information obtained from Copyright Office Statements of Account. 

6. Budget allocation process. In its 1983 Determination, the Tribunal raised 

questions regarding the formulation of the constant sum question and its relationship to 

tasks actually performed by cable operators. The 1983 constant sum question asked 

respondents to allocate "value" assuming that the total value of distant signal non­

network programming was 100 percent. Bortz Media modified the question in the 1989 

study to ask respondents to allocate a programming budget - a task closely related to 

activities operators actually perform. 

While the Tribunal acknowledged in its 1989 Determination that this approach 

was an improvement, there was still concern regarding the short time period allowed for 
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respondents to consider their allocations in responding to a telephone survey.20 Implicit 

in this assessment is the notion that further consideration might lead to different 

responses. As noted before, we believe responses to our survey reflect dominant 

impressions of programming value formed by respondents in their ongoing decision­

making processes regarding programming and that survey results would not be 

materially different if respondents were given more time to consider their answers. 

However, the allocation question for 1992 and all subsequent surveys was 

modified to ensure that respondents considered the question in a more formal manner. 

Respondents were first instructed to write down the programming categories and to 

think about their relative value; they were then asked to write down their estimates for 

each category. Subsequently, the interviewer reviewed the estimates for each category 

with the respondent to allow for any changes upon reconsideration. 

7. Call backs. In the 1989 proceeding, the MPAA criticized Bortz Media's study 

on the basis that the repeated call backs which were necessary to obtain completed 

interviews raised questions as to the validity of the survey responses. The MPAA 

claimants said that a maximum of three attempts should be made to any one 

respondent. However, all of the interviews in the 2004 and 2005 studies were 

completed with a maximum of four direct contacts (including voice mail messages) with 

the respondent. Other call attempts reflect efforts to identify and/or directly contact the 

appropriate respondent and are common in executive interviewing. 

20 Id. at 15,301 . 
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C. Response to Issues Raised by the CARP 

The CARP addressed certain issues related to the Bortz survey methodology in 

both the 1990-92.and 1998-99 proceedings. 

1. Survey length. The 1990-92 CARP expressed concern that respondents 

were asked to draw conclusions regarding value in the course of a 10 minute survey 

whereas the CARP itself required a period of six months to answer a similar question. 

While we understand the issue raised by the 1990-92 CARP, we also must emphasize 

that respondents to our survey make determinations regarding the relative value of 

programming on a regular basis. They are experienced and highly knowledgeable 

regarding the cable industry, the programming that they carry and the interests of their 

subscribers. We believe that they have a dominant impression of the value of the 

programming on the distant signals that they carry and that our survey reflects that 

collective impression . 

The 1998-99 CARP shared this view, noting that, while "the interviews are 

relatively brief," the responding cable operators "are frequently called upon to assess 

the relative value of alternative types of programming such as news, sports, movies and 

series when deciding whether to carry a new program service or drop an existing 

service."21 Thus, the 1998-99 CARP concluded that this factor did not provide a basis 

for adjusting the "Bortz share" of any particular claimant group. 

2. Supply side. The 1990-92 CARP also observed that the survey does not 

account for "the 'supply' side of the supply and demand equation in an open market. " 

This CARP stated that the constant sum question should have asked "what would the 

21 1998-99 CARP Report at 19-20. 
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cable system operator have to and be willing to spend."22 We believe, however, that 

the survey does reflect the respondents' understanding of the marketplace prices of the 

different kinds of programming - which is a reflection of the "supply side." The cable 

system operators surveyed are active in the marketplace for cable programming and 

are familiar with the rates charged by the sellers of various genres of cable networks. 

The 1998-99 CARP acknowledged that the Bortz survey does not directly survey 

the seller's perspective. However, the CARP concluded that "this does not materially 

undermine the utility of Bortz, and does not inform us whether any particular claimant 

group should receive more or less than implied by the Bortz survey."23 Further, the 

1998-99 CARP expressed the opinion that "the demand side would more likely 

determine relative values of programming in an unregulated marketplace."24 

In our view, if anything, it is JSC programming that experiences the greatest 

negative impact from any failure of the survey to take into account the "supply side" of 

the equation. It is our experience that, as suppliers of programming, JSC members are 

able to negotiate the highest possible prices for thei r programming in the open market. 

Indeed, JSC programming commands an extremely high price relative to other kinds of 

programming in the open market, where both supplier and customer are present. 

Based on this marketplace evidence, we believe there is no reason that "supply side" 

considerations would warrant a reduction in the JSC's award from that shown in the 

cable operator survey. 

22 1990-92 CARP Report at 65. 
23 1998-99 CARP Report at 22. 
24 Id. at 22. 
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3. Attitudes versus conduct. The 1990-92 CARP noted that the constant sum 

question is a measure of "attitudes" rather than "conduct." However, the 1998-99 

CARP did not see this as a concern, noting that "uncontroverted testimony and years of 

research indicate rather conclusively that constant sum methodology, as utilized in the 

Bortz. survey, is highly predictive of actual marketplace behavior."25 

Moreover, the marketplace value of JSC programming relative to other types of 

programming is evidence of conduct. When cable systems meet copyright owners in 

the marketplace - their "conduct" shows that JSC programming is highly valued relative 

to other types of programming. 

4. Value of programming not carried. Addressing an issue raised by PBS, 

both the 1990-92 and 1998-99 CARPs noted that programming that is not carried may 

nevertheless have some value to cable operators that is not captured through the Bortz 

survey methodology. However, both appear to have shared our view that it would not 

be possible to adjust the survey methodology to address this issue without causing 

confusion. In addition to causing confusion, we note that it would seem implausible (if 

not impossible) to determine at what level each "rejected" signal was valued, and how 

the various programming categories on those signals contributed to establishing that 

value. 

5. Carriage of compensable sports programming. An issue was raised in 

the 1998-99 proceeding concerning the allocation of value to sports programming in 

instances where it was unclear that compensable sports programming was carried by a 

particular cable system's distant signals. In that proceeding, it was determined that one 

1999 respondent had allocated value to sports programming even though that system 

25 Id. at 21 . 

( 
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may not have carried such programming. In order to correct for this, Bortz Media 

removed the responses for that system from its calculations - an approach that the 

CARP found appropriate.26 

For 2004 and 2005, Bortz Media conducted an extensive review of the 

programming carried by distant signals represented on the cable systems responding to 

our survey to verify that systems allocating value to sports programming actually carried 

compensable sports programming. Based on this review, we were unable to verify that 

compensable sports programming was carried by two responding cable systems in 

2004, as well as one system in 2005.27 

Using the same approach as the CARP accepted in the 1998-99 proceeding, we 

have tabulated the 2004 and 2005 survey results excluding these respondents. As 

shown below in Table A-1, the results are nearly identical to those obtained when these 

respondents are included in the survey. 

26 Id. at 21 . 
27 It is possible that some or all of these identified systems did carry compensable sports programming. 

For example, in one of the instances, we were able to determine that distant signals on the 
responding cable system consistently carried compensable sports programming in several years other 
than the year in which this system was included in the survey (2004). However, program listings and 
other information specific to 2004 were unavailable for the distant signals in question. As such, we 
could not definitively verify that such programming was carried in 2004. 
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Table A-1. 

2004 and 2005 Programming Value Allocations 
(Excluding Systems Without Verified Compensable Sports Programming) 

Live professional and college team sports 

Movies 

Syndicated shows, series and specials 

News and public affairs programs 

Devotional and relig ious programming 

PBS and all other programming on non-commercial signals 

All programming on Canadian signals 

Total * 

*Columns may not add to total due to rounding. 

2004 

33.5% 

17.8 

18.7 

18.4 

7.8 

3.5 

0.2 

100.0% 

2005 

37.0% 

19.3 

18.5 

14.6 

6.6 

3.8 

0.4 

100.0% 

6. PBS and Canadian value adjustments. Addressing issues related to public 

television and Canadian programming, the 1998-99 CARP noted that (as we 

acknowledged in the 1998-99 proceeding and discuss in Section I of this report) the 

Bortz survey understated the value of these programming categories by excluding from 

the survey any systems that carried only public television and/or Canadian signals. In 

the 1998-99 proceeding, we proposed an adjustment methodology that combined the 

Bortz survey results for these two categories of programming with the royalty fees 

generated by the "PBS-only" and "Canadian-only" cable systems that were excluded 

from the Bortz survey. 28 

The Panel acknowledged that the Bortz survey was valuable in establishing a 

"floor" for public television's value, but did not accept the Bortz adjustment proposal for 

valuing either public television or Canadian programming. In making its public 

28 Testimony of James M. Trautman (JSC 04-05 Ex. 4) 

( 
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television determination, the Panel expressed concern that the Bortz adjustment 

methodology did not account for the "automatic zero" issue raised by PTV (i.e., the 

value of public television programming not carried), and also indicated that the 

proposed adjustments "rel[ied] too heavily on the fee generation methodology."29 As 

noted above, we believe that value exists in programming not carried for all 

programming types at issue in this proceeding, and that no determination can 

reasonably be made as to which, if any, category is most affected by this issue. 

7. WGN Substitution. Finally, the 1998-99 CARP identified the issue of "WGN 

Substitution" as an issue potentially affecting the value accorded to program suppliers 

(i.e. , the movies and syndicated series categories).30 This is because a substantial 

portion of the movie and syndicated programming carried by superstation WGN is not 

compensable - a fact that could not be known by respondents to the Bortz survey. As 

noted in Section I, this issue also applies to devotional programming on WGN - a 

significant percentage of which is not compensable. 

In our view, this issue suggests that the survey allocations for these categories 

represent a "ceiling" on the relative value that should be assigned to each when 

considering the potential impact of substitution. 

D. 2004 and 2005 Survey Methodology 

1. Questionnaire design . The survey instrument for each year was drafted by 

Bortz Media, giving consideration to earlier Bortz Media survey instruments and 

responding to issues raised by the CARP and CRT in prior proceedings. Data as to 

29 1998-99 CARP Report at 24. The 1998-99 CARP also did not accept an adjustment methodology 
proposed on behalf of public television by Dr. William Fairley. Id. 

30 Id. at 26-28. The CARP did not accept an adjustment proposed by the PTV Claimants to account for 
this issue. Id. at 26-28. 
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carriage of distant signal broadcast stations by cable operators were compiled by Bortz 

Media from 2004 and 2005 Statements of Account that were filed with the Copyright 

Office. 

The initial survey question screened survey respondents, requiring an affirmation 

that the respondent was the individual "most responsible for programming decisions" 

made by the system during the year in question. After qualifying the respondent and 

identifying the distant signals carried by the respondent's cables system, the interviewer L 

then asked each respondent which types of programming broadcast by its stations were 

"most popular" with its subscribers. This question was asked on an "unaided" basis - in 

other words, respondents were not given a list of programming categories from which to 

choose. Multiple responses were permitted to this question. 

The third survey question addressed the use of distant signal programming for 

advertising and promotional purposes, and was asked in multiple parts. Respondents 

were first asked if they utilized any distant signal programming in advertising and 

promotional efforts to attract or retain subscribers. The question referred directly to the 

distant signal stations identified by the interviewer in the prior question (Q. 2). 

Respondents who did use distant signal programming in their marketing efforts 

were then asked a series of follow-up questions addressing the specific types of 

programming utilized. They were first asked about usage on an unaided basis; follow­

up questions asked specifically about usage of any programming types not mentioned. 

Only respondents whose systems carried PBS/educational and/or Canadian stations on 

a distant signal basis were asked about marketing use of these program types. 

[ 
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Finally, respondents were asked which of the program types used in advertising 

and promotion (including those identified on either an aided or unaided basis) was most 

important to their marketing efforts. 

In the fourth and final survey question, Bortz Media utilized a constant sum 

r approach for estimating cable operators' valuation of the various types of distant signal 

non-network programming, requiring the respondent to allocate a percentage of a finite 

pool to each of the program categories. 

[ 
( I 

In order to avoid confusion as to the actual stations and programming under 

consideration in the survey, each respondent was read a list of the specific distant 

signal stations actually carried by his or her system. Individual stations were identified 

for each respondent based on Statements of Account filed with the Copyright Office. 

The questionnaire design was such that the list of stations was read for the second time 

during the operator valuation question (it was also read in question 2). 

As further clarification, respondents were specifically instructed not to consider 

any national network programming from ABC, CBS, and NBC (to avoid possible 

confusion, this instruction was deleted in instances where no network affiliated stations 

were carried). 

Five to seven program categories were used in all four surveys, depending upon 

whether or not the respondent's cable system carried distant PBS/educational and/or 

Canadian stations. The categories were: 

• Movies broadcast during (survey year) by the U.S. commercial stations 

listed; 
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• Live professional and college team sports broadcast during (survey year) 

by the U.S. commercial stations listed; 

• Syndicated shows, series and specials distributed to more than one 

television station and broadcast during (survey year) by the U.S. 

commercial stations listed; 

• . News and public affairs programs produced by or for any of the U.S. 

commercial stations listed, for broadcast during (survey year) only by that 

station; 

• PBS and all other programming broadcast during (survey year) by U.S. 

noncommercial station - --

• Devotional and religious programming broadcast during (survey year) by 

the U.S. commercial stations listed; and 

• All programming broadcast during (survey year) by Canadian Station 

If no PBS or Canadian stations were carried, the operator was not asked to value 

these program types. 

Respondents were asked to estimate the relative value to their systems of these 

programming categories, thinking in terms of the percentage of a fixed dollar amount 

they would spend for each programming type. 

Program categories were read once so that the respondent had a chance to 

think about them, and the respondent was instructed to write the categories down. The 

( 
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program types were then reread to allow the respondent to write down their estimates 

and provide them to the interviewer. The program types were randomly ordered to 

prevent ordering bias. The interviewer then reviewed the program categories and 

estimates with the respondent, providing the respondent an opportunity to revise the 

estimates if necessary. As discussed previously, both the writing down of categories 

and responses and the category-by-category review of responses in these surveys 

reflect changes made in response to comments from the CRT that were incorporated 

starting with the 1992 survey. 

2. Cable system sampling. The cable system operator sampling plans were 

developed by Bortz Media, based on the design parameters initially developed for 

previous surveys by Dr. George E. Bardwell, Consultant in Mathematics and Statistics, 

and Professor of Mathematics and Statistics at the University of Denver. Sample 

selection was conducted by Bortz Media professional staff. 

A stratified random sampling approach was utilized , with the stratification based 

on copyright royalty payments. As noted above, only Form 3 systems, which contributed 

approximately 95 percent of the royalties each year, were eligible for inclusion in the 

sample. Royalty data were obtained from Statements of Account filed with the 

Copyright Office. The sampling plans were constructed so that proportionately more 

systems with large royalty payments were sampled relative to systems with small 

royalty payments. This approach is intended to ensure that responses to the survey 

would provide a statistically valid predictor for allocation of royalty payments. 

The sample design included four strata of royalty classes, one of which (largest 

royalty payers) required that all systems within that stratum be included in the sample. 

The boundaries of the remaining three strata were constructed using the 'cum square 
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root off rule' applied to a frequency distribution of royalty payments in $500 increments. 

This rule gives reasonable assurance the calculated stratum boundaries are maximally 

effective in reducing the sampling error for a given sample size. Neyman's allocation 

formulas provide an optimum allocation of the total samples to each stratum so as to 

achieve minimum sampling error in the overall survey estimates. 

The required stratification and certain associated statistics for each study are 

summarized in Table A-2 below. 

Table A-2. 
Stratification Statistics for 2004 and 2005 Surveys* 

Number Percent of Royalty Original Final 
of Mean Total Standard Sample Eligible 

Rol'.altl'. Stratum Sl'.stems Rol'.al~ Rol'.alties Deviation Size** Samele 

2004 

$0 - 20,628 936 $10,104 14.4% $4,772 65 53 

$20,629 - 59,628 432 35,897 23.5 10,873 68 54 

$59,629 - 207,129 234 103,077 36.6 37,199 129 109 

$207,130 or more 45 373,148 25.5 253,603 45 35 

Total/Average 1,647 100.0% 307 251 

2005 

$0 - 23,844 755 $12,269 14.3% $5,150 58 46 

$23,845 - 65,344 378 39,639 23.1 11 ,372 64 56 

$65,345 - 239,844 210 114,824 37.2 44,527 140 118 

$239,845 or more 39 420,366 25.3 202,246 39 11 
Total/Average 1,382 100.0% 301 251 

*Stratification statistics are based on the first reporting period of each year. 

**Includes all sampled systems. In 2004. 43 systems not carrying distant signals. nine systems carrying only PBS signals, 
and one carrying only Canadian signals were discarded. In addition, two systems could not be located at the Copyright 
Office and one system was determined to be a duplicate. In 2005, 39 systems not carrying distant signals, seven carrying 
only PBS signals, two carrying only PBS and Canadian signals, and one carrying only Canadian signals were discarded. In 
addition, one system could not be located at the Copyright Office. 

Sample systems were randomly selected from each stratum in accordance with 

the sample size requirements given in the foregoing table and using randomly selected 

starts. 
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In both 2004 and 2005, a number of the systems selected within the initial 

sample frame reported above carried no distant signals. As discussed above at page 

32, these systems were ineligible, since there was no set of signals/programming that 

would form the necessary basis upon which to conduct the survey among these 

systems. Similarly, some systems sampled carried only a distant PBS and/or only a 

distant Canadian signal. As discussed above on page 32, these systems were also 

excluded. 

3. Survey. Telephone surveying in the 2004 and 2005 studies was completed 

by Ted Heiman & Associates {THA). James M. Trautman, Managing Director, and Brian 

Broderick, Senior Vice President, of Bortz Media oversaw selection and training of 

interviewers. Only interviewers specializing in surveying professional and managerial 

personnel were utilized . Supervisors listened to interviews over the initial phases of the 

studies to ensure that interviewers understood the subject matter, were communicating 

properly with survey respondents and were accurately recording the information 

supplied by the respondents. 

Dates during which surveys were completed are as follows. 

Study Year 

2004 

2005 

Survey Period 

7 /28/05-9/23/05 

7/23/06-11/20/06 

Calls were placed between 8:30 a.m. and 4:30 p.m. Central Standard Time. 

Interviewers were instructed to call back as often as necessary to obtain a completed 

interview or refusal. While up to 30 calls were made to some systems, virtually every 

completed interview required only one or two direct contacts with the eventual 

respondent. 
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Interviewers were not told the name of the client or given any information, other 

than that on the survey form, regarding the nature of the study. 

4. Survey comg_letion. Interviews were completed with between 65 and 68 

percent of cable systems included in the sample frame provided to THA: 

2004 

2005 

Eligible 
Sample 

251 

251 

Surveys 
Completed 

162 

171 

Response 
Rate to Q4 

64.5% 

68.1 

5. Respondent qualifications. In contacting cable systems, interviewers were 

instructed to ask first for the system general manager and to confirm that the manager 

was the person at the system "most responsible for programming decisions made" by 

the system. If the general manager did not fit the description, the interviewer was 

instructed to ask for the person who was most responsible for programming decisions. 

In all cases, the eventual survey respondent, whether or not the system manager, was 

required to answer affirmatively the qualifying question. As indicated in Table A-3, 

respondents were overwhelmingly individuals with general management, marketing or 

programming responsibilities. 

( 
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Table A-3. 
Persons Most Responsible for Programming Decisions, 

By Job Title, 2004 and 2005 
2004 

Number of Percent Number of 
2005 

Job Title Respondents of Total Respondents 
SVP, Regl. VP or VP Marketing/Marketing 
Director 62 38.3% 47 
General Manager/Manager/Area VP or 
Director/Regional VP or SVP 40 24.7 71 
Marketing Manager/Marketing Operations 
Dir./Marketing Coordinator/Reg!. Mklg. Mgr. 17 10.5 17 
VP or Dir. Sales & Marketing/Reg!. Dir. Sales & 
Marketing 17 10.5 11 
VP, Director or Manager Operations/Reg!. VP 
or Director Operations 10 6.2 5 

Product or Programming Director or Manager 9 5.6 7 

VP orSVP 5 3.1 7 

Other 2 1.2 6 

Total* 162 100.1% 171 
*Does not equal 100.0 percent due lo rounding . 
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Percent 

ofTotal 

27.5% 

41.5 

9.9 

6.4 

2.9 

4.1 

4.1 

3.5 

100.1% 

6. Estimation procedures. In both studies, two different methodologies were 

used in making estimates for all systems based on the sample responses. For question 

4 (valuation by program type), a ratio estimation methodology was used. This 

methodology weights responses by another variable. In this case, the responses 

(valuation of each type of programming) were weighted by the total royalty that the 

respondent's system had paid for the first reporting period of 2004 or 2005. Larger 

systems with greater royalty payments were given a greater weight compared with 

smaller systems in determining the average value of each type of programming. For the 

sample systems, the total royalty and percent of value by program type was known. For 

all other systems not in the sample, total royalties were also known. Statistically, 

knowledge of royalties for the total universe of systems improves the reliability of the 

estimates by reducing the uncertainty in this component of the estimation methodology. 
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For questions 2 and 3, the focus was not on value but rather on subscriber and 

advertising preference. In this case, there was no other supplemental variable available 

which related to preference for all systems, including those not in the sample. 

Therefore, the ratio estimation methodology did not apply to making estimates based 

on responses to these questions and a more straightforward method was applied in 

which all sample stations carried an equal weight after accounting for different sample 

sizes by strata. Formulas for calculating these statistics are set forth below. 

a. Statistical estimation procedures for question 4. The following sets forth the 

mathematical and statistical basis for the valuation estimates obtained for the key 

constant sum question: 

( 

I 
~ 
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= stratum index, 

= proportionate value of program type x estimated by sample system i in stratum h from 

questionnaire. 

= total royalty of sample system i in stratum h. 

= total royalty of illl (sample and nonsample) systems in stratum h, 

= Pih tih = value of program type x to system i in stratum h, 

= number of sample systems responding in stratum h, 

= total number of systems in stratum h, 

= 

= 

= 

= 

= 

= 

nh 

I:xih 
_)_ 

nh 

I:t;h 
I 

n,Ix., t~-tx.It. 
' ' ' 

~ N. ( X' ' ' ) L,--1 N,-n, S,, +s,,R,-2R,r,s,,s~ 
I 11 , -

= estimated total value of 
program type x, 

= sample variance of value of 
program type x in stratum h, 

= sample variance of royalty in 
stratum h, 

= ratio estimate of proportionate 
value of program type x for 
stratum h, 

Pearson's correlation 
= coefficient between xh and th 

in stratum h, 

= variance of estimate of total 
value of program x. 

b. Statistical estimation procedures for questions 2 and 3. The following sets 

forth the mathematical and statistical basis for the estimates obtained for questions 2 

and 3. 
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Let h 

Pxh 

Px 

= stratum index, 

= number of sample systems responding in stratum h, 

= total number of systems in stratum h, 

= total systems in sample frame, 

= total number of positive answers for given cell for question x in stratum h, 

52 

::::: txh/nh = estimated proportion of positive answers for given cell for question x in stratum 
h, 

= 4 NYN = estimated proportion positive 
IPxh hN answers for given cell for h=l 

question x, 

V(Px) = ~ f ~(Nh-nh)Pxh(l- Pxh) 
N h=J nh - = variance of estimated 

proportion Px 

7. Evaluation of survey estimates. The 95 percent confidence intervals for the 

estimates included in this report for the years 2004 and 2005 are set forth below. 

Question 4. Cable Operator Allocation of Distant Signal Program Budget 

Category 
Live professional and college team sports 
Syndicated shows, series and specials 
News and public affairs 
Movies 
Devotional and religious 
PBS and all other non-commercial 
Canadian 
Total 
*Column does not add to total due to rounding 

Percent 
Allocation 

33.5% 
18.7 
18.4 
17.8 

7.8 
3.5 
0.2 

100.0%* 

Absolute 
Confidence 

Interval 
±2.3 

2.2 
1.7 
1.3 
0.7 
0.9 
0.2 

( 

l 
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Question 2. Distant Programming Popularity Among Subscribers 

Category 
Live professional and college team sports 
Syndicated shows, series and specials 
News and public affairs 
Movies 
PBS and all other non-commercial 
Devotional and religious 
Canadian 
Other 

*Multiple responses are allowed to this question. 

Percent 
Allocation* 

75.7% 
29.1 
28.9 
20.4 
13.2 
0.9 
0.0 
0.2 

Absolute 
Confidence 

Interval 
±8.6 

9.1 
9.4 
7.9 
7.1 
1.4 
0.0 
0.4 

Question 3a. Use of Distant Signal Programming for Advertising/ Promotional 
Purposes 

Category 
Yes 
No 
Total 

Percent 
Allocation 

11 .1% 
88.9 

100.0% 

Absolute Confidence 
Interval 

±6.3 

Question 3b/3c. Combined Aided/Unaided Advertising/Promotional Use of 
Distant Signal Programming by Type 

Category 
Live professional and college team sports 
News and public affairs 
Syndicated shows, series and specials 
Movies 
PBS and all other non-commercial 
Devotional and rel igious 
Canadian 
Other 

*Multiple responses are allowed to this question. 

Percent 
Allocation 

75.6% 
58.7 
27.3 
12.2 

7.4 
0.0 
0.0 
0 .0 

Absolute 
Confidence 

Interval 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
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Question 3d. Most Important Distant Signal Programming for 
Advertising/Promotional Purposes 

Category 
Live professional and college team sports 
Syndicated shows, series and specials 
News and public affairs 
Movies 
PBS and all other non-commercial 
Devotional and religious 
Canadian 
Other 
Don't know/no response 
Total 
*Column does not add to total due to rounding . 

Percent 
Allocation 

50.2% 
21.7 
17.6 

5.6 
1.9 
0.0 
0.0 
0.0 
li 

100.0%* 

Absolute 
Confidence 

Interval 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

Question 4. Cable Operator Allocation of Distant Signal Program Budget 

Category 
Live professional and college team sports 
Movies 
Syndicated shows, series and specials 
News and public affairs 
Devotional and rel igious 
PBS and all other non-commercial 
Canadian 
Total 
*Column does not add to total due to rounding 

Percent 
Allocation 

36.9% 
19.2 
18.4 
14.8 
6.6 
3.7 
0.3 

100.0%* 

Absolute 
Confidence 

Interval 
±2.5 

1.8 
2.1 
1.7 
0.8 
0.9 
0.2 

Question 2. Distant Programming Popularity Among Subscribers 

Category 
Live professional and college team sports 
Syndicated shows, series and specials 
Movies 
News and public affairs 
PBS and all other non-commercial 
Devotional and religious 
Canadian 
Other 

*Multiple responses are allowed to this question. 

Percent 
Allocation 

65.7% 
35.6 
28.7 
19.0 
5.2 
3.4 
0.4 
0.0 

Absolute 
Confidence 

Interval 
±10.5 

10.5 
10.0 

8.2 
5.2 
4.0 
0.4 
0.0 
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Question 3a. Use of Distant Signal Programming for Advertising/ Promotional 
Purposes 

Category 
Yes 
No 
Total 

Percent 
Allocation 

4.9% 
95.1 

100.0% 

Absolute Confidence 
Interval 

±4.1 

Question 3b/3c. Combined Aided/Unaided Advertising/Promotional Use of 
Distant Signal Programming by Type 

Category 
Live professional and college team sports 
Movies 
Syndicated shows, series and specials 
News and public affairs 
PBS and all other non-commercial 
Canadian 
Devotional and religious 
Other 

*Multiple responses are allowed to this question. 

Percent 
Allocation 

96.1% 
80.5 
62.2 
62.2 
55.7 

3.9 
0.0 
2.6 

Absolute 
Confidence 

Interval 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

Question 3d. Most Important Distant Signal Programming for 
Advertising/Promotional Purposes 

Category 
News and public affairs 
Live professional and college team sports 
Movies 
Syndicated shows, series and specials 
PBS and all other non-commercial 
Devotional and religious 
Canadian 
Other 
Total 

Percent 
Allocation 

45.2% 
44.4 

2.6 
0.0 
0.0 
0.0 
0.0 
7.8 

100.0% 

Absolute 
Confidence 

Interval 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
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System Name: 

City/ State: 

2004 
SYSTEM OPERATOR 

PROGRAMMING QUESTIONNAIRE 

VERSION H 

Version H 

Subscribers: ________________ Remit Number _ ___ _ 

Respondent's Name: 

Position: 

Telephone Number: 

Date: 

Interviewer: 

(ASK TO SPEAK WITH SYSTEM MANAGER. IF UNAVAILABLE, CONFIRM HE/ SHE IS PERSON 
AT THE SYSTEM MOST RESPONSIBLE FOR PROGRAMMING DECISIONS AND ARRANGE 
CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON AT THE SYSTEM MOST 
RESPONSIBLE FOR PROGRAMMING DECISIONS.) 

Hello, I'm from We are conducting a 
short national survey among randomly selected cable systems regarding the 
programming they carry. I only have a few questions. 

1. Are you the person at your system most responsible for programming decisions 
made by your system during 2004 or not? 

Yes............................. ... 1 
No ....... .... ... ..... ............. 2 ASK TO SPEAK WITH PERSON AT THE SYSTEM 

MOST RESPONSIBLE FOR PROGRAMMING 
DECISIONS. REPEAT INTRODUCTION AND Q.1. 

JSC 00002617JSC 00002617
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Version H 

2a. Industry data indicate that during 2004 your system carried the following broad­
cast stations from other cities: 

Com/ 
Non/ 

Call Letters 
INSERT DISTANT SIGNAL CALL LETIERS, 

C ITY AND AFFILIATION 

2b. Thinking back to 2004, what types of programming broadcast by these stations, 
other than any national network programming from ABC, CBS and NBC, do you 
think were most popular with your subscribers? (DO NOT READ LIST; RECORD ALL 
PROGRAMMING TYPES MENTIONED) 

Movies ...... ........... ............................................................. ... ........ ... .... .. ... .. ............................. . 

Live professional and college team sports .......... ............. ............. ........................ .. .......... 2 

Syndicated shows, series and specials ............. _................................................................. 3 

News and public affairs programs ...................................................................................... 4 

PBS and all other programming broadcast by noncommercial station 5 

Devotional and religious programming ......................................... .. ... ............................... 6 

All programming broadcast by Canadian station __ ................................................ 7 

Other (SPECIFY) 8 

r 
\. 
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Version H 

3o. Did you feature any programming broadcast by the stations I mentioned, other 
than any national network programming from ABC, CBS and NBC, in your 2004 
advertising and promotional efforts to attract and retain subscribers or not? 

Yes................................ 1 
No ... .. .................. ......... 2 GOTO Q.4 

3b. What types of programming broadcast by these stations did you feature in your 
2004 subscriber acquisition and retention advertising and promotion? (DO NOT 
READ LIST--RECORD BELOW UNDER Q.3b, "UNAIDED") 

(FOR EACH TYPE OF PROGRAMMING NOT MENTIONED IN Q.3b, ASK:) 

3c. Did you also feature (INSERT EACH PROGRAMMING TYPE NOT MENTIONED) 
broadcast by these stations in your 2004 advertising and promotion to attract and 
retain subscribers or not? (RECORD BELOW UNDER Q.3c, "AIDED") 

3d. You said you used (READ ALL PROGRAMMING TYPES CHECKED IN Q.3b or 3c) from 
the stations I mentioned in 2004 subscription and retention advertising and promo­
tion. Which of these do you feel was the most important programming type to 
feature in subscriber acquisition and retention advertising and promotion? Which 
was the next most important programming type? Which programming type was 
least important? (RECORD BELOW UNDER Q.3d, "IMPORTANT" IN APPROPRIATE 
COLUMN. IF TWO OR FEWER WERE MENTIONED, MODIFY QUESTION ACCORD­
INGLY) 

Q.3d. 
Random Q.3b. Q.3c. lmQortant 
~ Unaided Aided Most 2nd Least 

( ) Movies l 

( ) Live professional and college 
team sports 2 2 2 2 2 

Syndicated shows, series and specials 3 3 3 3 3 

News and public affairs programs 4 4 4 4 4 

PBS and all other programming 
broadcast by noncommercial 
station 5 5 5 5 5 

Devotional/religious programming 6 6 6 6 6 

All programming broadcast by 
Canadian station 7 7 7 7 7 

Other (SPECIFY BELOW) 
8 8 8 8 8 
9 9 9 9 9 

10 10 10 10 10 

JSC 00002619JSC 00002619

PUBLIC VERSION



Version H 

4a. Now, I would like you to estimate the relative value to your cable system of each 
type of programming actually broadcast by the stations I mentioned during 2004, 
other than any national network programming from ABC, CBS and NBC. That is, 
how much do you think each such type of programming was worth, if anything, 
on a comparative basis, in terms of attracting and retaining subscribers. We are 
only interested in U.S. commercial station(s) , U.S. non 
commercial station(s) and 
Canadian station(s) __________________ _ 

I'll read all the program types that were broadcast by these stations to give you a 
chance to think about them; please write the categories down as I am reading 
them. (REA D PROGRAM TYPES IN ORDER OF RANDOM SEQUENCE NUMBER.) 
Assume you had a fixed dollar amount to spend in order to acquire all the pro­
gramming actually broadcast during 2004 by the stations I listed. What 
percentage, if any, of the fixed dollar amount would you spend for each type of 
programming? Please write down your estimates, and make sure they add to 100 
percent. 

What percentage, if any, of the fixed dollar amount would you spend on (READ 
FIRST PROGRAM TYPE)? And what percentage, if any, would you spend on (READ 
NEXT PROGRAM TYPE)? (COMPLETE LIST IN THIS MANNER.) 

Random 
Sequence Percent 

Movies broadcast during 2004 by the U.S. commercial stations I listed ..... . ... -· -· ~-

Live professional and college team sports broadcast during 2004 by 
the U.S. commercial stations I listed .................... .......................................... ........ __ _ 

Syndicated shows, series and specials distributed to more than one 
television station and broadcast during 2004 by the U.S. commercial 
stations I listed. . ............................................................................... ........................ _ _ _ 

News and public affairs programs produced by or for any of the U.S. 
commercial stations I listed, for broadcast during 2004 only by that station .. __ _ 

PBS and a ll other programming broadcast during 2004 by 
U.S. noncommercial station ........ ... ... .... .. .. ..... .... .... ............ .. ... ........... ... ....... __ _ 

Devotional and religious programming broadcast during 2004 by 
the U.S. commercial stations I listed. .. ............ .. ............... ................ ........ ............ __ _ 

'-A=ll"""p'-'--ro=-g=r'--=a"-'-m'""'m~in-'--g;,....=b""'ro"--'a"'"'d"'"'c=a=s"-'-t--=d=u"'"'ri-'--'n...,.g-=2=0-=0_,_4-=b,_,_y_C=-a='--'n=a=d""-"ia"""n_,__,s""'"ta="-'-tio=n'-'--_ _ .............. __ _ 

TOTAL .. .. ... .... ............. ... .. ........ .. .... .. .. ........ ... .. .......... .... ........................................................... ---

PERCENTAGES Ml)ST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT. 

4b. Now I'm going to read back the categories and your estimates. (REREAD 
CATEGORIES AND RESPONSES IN RANDOM SEQUENCE ORDER TO ALLOW 
RESPONDENT TO REVIEW THE ESTIMATES.) 

r 
i 
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( 1 Are there any changes you would like to make? (RECORD ANY CHANGES BY 
f CROSSING OUT ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE NEXT TO 
! IT. PERCENTAGES MUST STILL ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY 

DO NOT.} 
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Thank you for your time and cooperation. 
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System Name: 

City / State: 

2005 
SYSTEM OPERATOR 

PROGRAMMING QUESTIONNAIRE 

VERSION H 

Version H 

( 

Subscribers: ________________ Remit Number ____ _ 

Respondent's Name: 

Position: 

Telephone Number: 

Date: 

Interviewer: 

(ASK TO SPEAK WITH SYSTEM MANAGER. IF UNAVAILABLE, CONFIRM HE/ SHE IS PERSON 
AT THE SYSTEM MOST RESPONSIBLE FOR PROGRAMMING DECISIONS AND ARRANGE 
CALL BACK. IF NOT, ASK TO SPEAK WITH THE PERSON AT THE SYSTEM MOST 
RESPONSIBLE FOR PROGRAMMING DECISIONS.) 

Hello, I'm from We are conducting a 
short national survey among randomly selected cable systems regarding the 
programming they carry. I only have a few questions. 

1. Are you the person at your system most responsible for programming decisions 
made by your system during 2005 or not? 

Yes....... ... ............ ....... .. . l 
No ... .. ... ........ .... ... ........ . 2 ASK TO SPEAK WITH PERSON AT THE SYSTEM 

MOST RESPONSIBLE FOR PROGRAMMING 
DECISIONS. REPEAT INTRODUCTION AND Q. l . 

~ I 
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2a. Industry data indicate that during 2005 your system carried the following broad­
cast stations from other cities: 

Com/ 
Non/ 

Call Letters 
INSERT DISTANT SIGNAL CALL LETIERS, 

CITY AND AFFILIATION 

2b. Thinking back to 2005, what types of programming broadcast by these stations, 
other than any national network programming from ABC, CBS and NBC, do you 
think were most popular with your subscribers? (DO NOT READ LIST; RECORD ALL 
PROGRAMMING TYPES MENTIONED) 

Movies .................................................................................................................................... . 

Live professional and college team sports ....................................................................... . 

Syndicated shows, series and specials ........................................................ ......... ..... ....... . 

News and public affairs programs ..................................................................................... . 

PBS and all other programming broadcast by noncommercial station __ _ 

Devotional and religious programming ............................................................................ . 

All programming broadcast by Canadian station __ ......... ... ..... ..... ......... .. .......... .... . 

Other (SPECIFY) ................................................................................ .... ... .............................. . 

l 

2 

3 

4 

5 

6 

7 

8 
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3a. Did you feature any programming broadcast by the stations I mentioned, other 
than any national network programming from ABC, CBS and NBC, in your 2005 ( 
advertising and promotional efforts to attract and retain subscribers or not? 

Yes ..... .. ............. ........... . 1 
No ............ ................... . 2 GOTO Q.4 

3b. What types of programming broadcast by these stations did you feature in your 
2005 subscriber acquisition and retention advertising and promotion? (DO NOT 
READ LIST--RECORD BELOW UNDER Q.3b, "UNAIDED") 

(FOR EACH TYPE OF PROGRAMMING NOT MENTIONED IN Q.3b, ASK:) 

3c. Did you also feature (INSERT EACH PROGRAMMING TYPE NOT MENTIONED) 
broadcast by these stations in your 2005 advertising and promotion to attract and 
retain subscribers or not? (RECORD BELOW UNDER Q.3c, "AIDED") 

3d. You said you used (READ ALL PROGRAMMING TYPES CHECKED IN Q.3b or 3c) from 
the stations I mentioned in 2005 subscription and retention advertising and promo­
tion. Which of these do you feel was the most important programming type to 
feature in subscriber acquisition and retention advertising and promotion? Which 
was the next most important programming type? Which programming type was 
least important? (RECORD BELOW UNDER Q.3d, "IMPORTANT" IN APPROPRIATE 
COLUMN. IF TWO OR FEWER WERE MENTIONED, MODIFY QUESTION ACCORD­
INGLY) 

Q.3d. 
Random Q.3b. Q.3c. lmQortant 
Sea. Unaided Aided Most 2nd Least 

) Movies 1 1 

) Live professional and college 
team sports 2 2 2 2 2 

Syndicated shows, series and specials 3 3 3 3 3 

News and public affairs programs 4 4 4 4 4 

PBS and all other programming 
broadcast by noncommercial 
station 5 5 5 5 5 

Devotional/religious programming 6 6 6 6 6 

All programming broadcast by 
Canadian station 7 7 7 7 7 

Other (SPECIFY BELOW) 
8 8 8 8 8 
9 9 9 9 9 

10 10 10 10 10 
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4a. Now. I would like you to estimate the relative value to your cable system of each 
type of programming actually broadcast by the stations I mentioned during 2005, 
other than any national network programming from ABC, CBS and NBC. That is, 
how much do you think each such type of programming was worth, if anything. 
on a comparative basis, in terms of attracting and retaining subscribers. We are 
only interested in U.S. commercial station(s) , U.S. non 
commercial station(s) and 
Canadian station(s) -------------------

I'll read all the program types that were broadcast by these stations to give you a 
chance to think about them; please write the categories down as I am reading 
them. (READ PROGRAM TYPES IN ORDER OF RANDOM SEQUENCE NUMBER.) 
Assume you had a fixed dollar amount to spend in order to acquire all the pro­
gramming actually broadcast during 2005 by the stations I listed. What 
percentage, if any, of the fixed dollar amount would you spend for each type of 
programming? Please write down your estimates, and make sure they add to 100 
percent. 

What percentage, if any, of the fixed dollar amount would you spend on (READ 
FIRST PROGRAM TYPE)? And what percentage, if any, would you spend on (READ 
NEXT PROGRAM TYPE)? (COMPLETE LIST IN THIS MANNER.) 

Random 
Sequence Percent 

TOTAL 

Movies broadcast during 2005 by the U.S. commercial stations I listed. 

Live professional and college team sports broadcast during 2005 by 
the U.S. commercial stations I listed. . .......... .... ................................... .. ............. ... . 

Syndicated shows, series and specials distributed to more than one 
television station and broadcast during 2005 by the U.S. commercial 
stations I listed. . ............................................... ........ .. ............. .................................. . 

News and public affairs programs produced by or for any of the U.S. 
commercial stations I listed, for broadcast during 2005 only by that station. 

PBS and all other programming broadcast during 2005 by 
U.S. noncommercial station . . ...... ......... ......... .... .... ...................... .. .............. . 

Devotional and religious programming broadcast during 2005 by 
the U.S. commercial stations I listed. .. ............. ... ................ .... .. ................ ....... ... .. . 

~A"'-11 """p"""'ro"'-g=r-=a~m~m~in ___ g"-=b'""'ro~a=d=c~a=s_..t-=d=u=ri~ng=-=2=0~05~b-Y~C~a~na=d=ia~n~s~ta=t~io~n~--· ......... .. .. 

PERCENTAGES MUST ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY DO NOT. 

4b. Now I'm going to read back the categories and your estimates. (REREAD 
CATEGORIES AND RESPONSES IN RANDOM SEQUENCE ORDER TO ALLOW 
RESPONDENT TO REVIEW THE ESTIMATES.) 
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Are there any changes you would like to make? (RECORD ANY CHANGES BY 
CROSSING OUT ORIGINAL RESPONSE AND WRITING IN REVISED RESPONSE NEXT TO 
IT. PERCENTAGES MUST STILL ADD TO 100 PERCENT; PROMPT RESPONDENT IF THEY 
DO NOT.) 

Thank you for your time and cooperation. 

r 
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TESTIMONY OF JUNE TRAVIS 

My name is June Travis. I am submitting this testimony on behalf of the 

Joint Sports Claimants (JSC) in the Copyright Arbitration Royalty Panel (CARP) 

proceeding to distribute the 1998 and 1999 cable television compulsory licensing 

royalties. 

QUALIFICATIONS 

For thirty years, beginning in 1969, I worked in the cable television 

industry. From 1994 to 1999, I was Executive Vice President and Chief Operating 

Officer of the National Cable Television Association (NCTA). During my tenure 

at the NCTA, our membership consisted of cable operators serving over 90% of 

the cable-subscribing households in the United States and over 100 nationally­

distributed cable programming networks and hardware suppliers. 

As Executive Vice President and Chief Operating Officer of the NCTA, I 

helped manage the development and implementation of NCT A's public policy 

strategies and initiatives. One of my principal responsibilities was to help 

produce an internal consensus among NCT A members on the myriad of issues 

that faced the cable industry. In that regard, I had frequent contacts with the 

senior executives of virtually all of the mid-sized and major Multi-System 

Operators (MSO's). In my contacts with the cable industry executives, I 

discussed many of the concerns they had in terms of serving their customers by 

providing the best programming possible while maximizing their return on 

investment. Accordingly, I am familiar with the regulatory and marketplace 
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issues that affected the cable industry, including the programming available on 

distant signals, the market for various kinds of programming networks, and the 

increased competition caused by the introduction and rapid expansion of Direct 

Broadcast Satellite ("DBS"). 

Prior to joining the NCTA, I was President and Chief Operating Officer of 

Rifkin & Associates (R&A), a Denver-based cable television operator. In that 

capacity, I was responsible for the operational and financial performance of cable 

systems in thirteen states, serving nearly 500,000 customers. While I was at R&A, 

I also served on the NCT A Board of Directors. During my tenure as an NCTA 

board member and officer, I was involved with the issues surrounding the 

passage of the 1992 Cable Act, as well as the issues involved with the 

implementation of that law. 

Before joining R&A, I held several executive positions at American 

Television and Communications Corporation, the predecessor company to Time 

Warner Cable, which is now AOL-Time/Warner. At the time I was employed by 

ATC, ATC was the second largest MSO. I currently work with a private family 

foundation and serve on several boards of directors, mostly of non-profit 

organizations. 

DISCUSSION 

I understand that the purpose of this proceeding is to determine the 

relative market values of the different types of non-network programming on 

distant signals during the years 1998 and 1999. I further understand that 
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surveys of cable operators, conducted by Bortz Media, show that JSC 

programming (live professional and collegiate team sports) was the most 

valuable type of distant signal programming in 1998 and 1999 - followed in 

order by movies, syndicated series, news and public affairs, religious 

programming, non-commercial programming and Canadian programming. My 

testimony is intended to help explain why the cable industry has valued the 

sports programming on distant signals more highly than other distant signal 

programming. 

The importance that the industry has attached to distant signal sports 

programming is reflected in the industry's support for the compulsory license 

itself. Retention of the cable compulsory license has been an important policy. 

objective of the NCT A for many years. The principal concern underlying that 

objective has been to ensure access to sports programming on distant signals. · If 

distant signals did not offer major sports programming, the cable industry would 

not likely consider it politically worthwhile to maintain the compulsory license 

for distant signals. 

Unlike much of the other programming available on distant signals, live 

sports programming is unique - no game can be substituted for another. This 

uniqueness makes sports programming very valuable to cable systems. By 

adding a distant signal which carries sports programming, a cable system is able 

to offer customers something that is generally not available elsewhere, thereby 

broadening the appeal of the cable system's channel lineup. 
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In addition, the sports programming on distant signals appeals to a very 

loyal and vocal set of cable customers. Sports fans are intensely loyal to their 

teams and sports and, thus, place considerable value on having access to those 

teams and sports. This loyalty resonates with cable operators. The deletion of a 

distant signal with sports programming from a local cable system's lineup will 

invariably create a great deal of outrage. Cable operators react strongly to 

customers' opinions when signals are added or dropped because those 

customers who complain are often willing to drop their cable service, especially 

given the advent of DBS as a competitive alternative. Moreover, since many 

cable systems are still regulated by local franchising authorities, the outrage 

generated by deletion of a popular sports station is also more likely to create the 

possibility that such a change will cause regulatory trouble for the system 

through the actions of motivated sports fans. 

Sports programming was particularly valuable relative to other types of 

programming at the end of the 1990' s, the time period covered by the Bortz 

Media surveys of cable operators. There are two reasons for this: 

• increased competition from DBS services such as DirecTV 

and EchoStar; and, 

• the increase in the overall number of cable networks which 

provide programming alternatives. 

One of the most important changes in the cable industry during the 1990's 

was the launch and growth of the DBS industry. Before the launch of the first 
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DBS service (PrimeStar) in 1991, consumers who wanted multi-channel 

programming but who did not want or were not able to subscribe to cable 

service were required to purchase a rather large and expensive dish (known as a 

"C-Band" dish) to pick up programming networks and superstations. The C­

Band dishes were not a practical option for most consumers and, thus, remained 

as only a minor competitor to cable providers. DBS service, on the other hand, is 

a satellite service provided directly to customer by means of a small and 

relatively inexpensive (or, in the case of EchoStar, free) satellite dish. The 

consumers who obtain these dishes purchase a package of channels from a DBS 

service. The inexpensive nature of DBS dishes and convenience of having 

programming packages have made DBS a real competitive alternative to cable 

for many consumers. 

To make inroads into cable's established customer base, DBS providers 

have placed a special emphasis on appealing to cable customers who wanted 

access to sports programming - especially the sports programming represented 

by the JSC in this proceeding. Like cable operators, DBS providers have been 

acutely aware that sports fans are intensely loyal and are willing to spend to gain 

access to the games they want to watch. Accordingly, DBS' s marketing and 

programming efforts have been directed at appealing to sports fans, who are 

more likely to switch to DBS based upon the availability of their favorite sports 

programming. 
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Cable operators are aware of the efforts made by DBS providers to appeal 

to sports fans. Accordingly, under pressure from these efforts (and the 

substantial growth in the number of DBS subscribers as a result of the efforts), 

cable operators not surprisingly placed a higher premium on obtaining sports 

programming following the growth of DBS. Simply put, to compete with 

satellite carriers, cable systems needed as much sports programming as possible. 

In this way, the unique sports programming shown on relatively inexpensive 

distant signals would have become more valuable to cable operators at the end of 

the 1990s than at the beginning of that decade.1 This distant signal sports 

programming would have substantial value in retaining customers who might 

otherwise switch to DBS. 

On the other side of the coin, the other types of programming on distant 

signals would have become less valuable to cable operators due to the increase in 

the number of programming networks overall. In the 1990' s, the number of cable 

networks focusing on a variety of different types of programming increased 

greatly. The value of similar, duplicative programming on distant signals would 

have been diluted by the availability of these new networks. 

1 As a general matter, distant signals became less costly after the 1992 Cable Act, 
which re-introduced rate regulation and forced cable systems to create a lower­
priced tier of service that included all broadcast signals (with the exception of 
superstations). The introduction of a lower priced tier generally meant the 
reduction of copyright fees, which are paid based on the tier of service that 
includes broadcast signals. The 1992 Cable Act was generally supported by 
broadcasters, who were interested in both obtaining the widest carriage possible 
on the lowest price tier and slowing the growth of cable as a competitive 
alternative. 
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I declare under penalty of perjury that the foregoing is true and correct to 

the best of my knowledge and belief. 
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I. QUALIFICATIONS

Dr. William E. Wecker

I am a statistician and applied mathematician. I received the Bachelor of Science degree

(Basic Sciences) from the United States Air Force Academy. I received both the Master of

Science degree (Operations Research) and Doctor of Philosophy degree (Statistics and

Management Science) from the University of Michigan. I have served on the faculties of the

University of Chicago, the University of California, Davis, and Stanford University where I

taught statistics and applied mathematics at the graduate level. I have performed research in

statistical theory, statistical methods, and applied mathematics for over four decades.

I am currently President of William E. Wecker Associates, Inc., an applied mathematics

consulting firm located in Jackson, Wyoming. I am a member of the American Statistical

Association, the Institute of Mathematical Statistics, and the Society for Risk Analysis. I have

served as associate editor of the Journal of the American Statistical Association for four years

and of the Journal of Business and Economic Statistics for eighteen years. A copy of my

curriculum vitae is attached in Appendix A.

R. Garrison Harvey

I am a statistician and applied mathematician. I received the Bachelor of Science degree

(Applied Mathematics) from the United States Air Force Academy and the Master of Science

degree (Operations Research) from the Air Force Institute of Technology. I am currently Vice

President and Principal Consultant at William E. Wecker Associates, Inc. I devote much of my

practice to understanding and evaluating complex datasets and performing complex statistical

analyses, including multiple regressions. I have served as an expert witness in litigation and

arbitration in matters evaluating damages, breach of contract, copyright infringement, consumer
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product performance, epidemiology, sample design, credit card market analysis and profitability,

statistical analysis of credit card industry data, and class certification. Additionally, I have

worked as a consultant on many litigations and business consulting engagements including:

antitrust matters involving price-fixing; false advertising; unfair competition and

monopolization; consumer product safety and performance; environmental damage; class actions

alleging disparate impact in insurance; insurance claims; lending and wages; patent and

intellectual property matters involving pharmaceutical drugs, petrochemical formulation, and

automobile devices. These qualifications and a list of my professional publications are in my

curriculum vitae attached as Appendix B.

II. Purpose of Testimony and Conclusions

The Joint Sports Claimants requested William E. Wecker Associates, Inc. to review the

Corrected Testimony of Jeffrey S. Gray, Ph.D., which he submitted in this proceeding on April

3, 2017. Our objective was to determine how Dr. Gray arrived at the estimates in Table 1 and

Table 2 of that testimony and whether the data, approaches, and analyses underlying his

testimony supported those estimates. Table 1 purports to show the relative “volume” of different

categories of broadcast television programming that cable system operators (CSOs) retransmitted

during the years 2010 through 2013 pursuant to the Section 111 statutory license. Table 2

purports to show the relative “distant viewing” of those program categories during the same

years.

A copy of our report analyzing Dr. Gray’s testimony is attached. Based upon our

analysis of Dr. Gray’s testimony and underlying data and for the reasons explained in our report,

we conclude that: (1) Dr. Gray’s Table 1 estimates do not accurately reflect “the volume of
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PUBLICATIONS 
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I. INTRODUCTION AND SUMMARY 

1. We understand that Section 111 of the Copyright Act grants cable system 

operators (“CSOs”) a “statutory license” to retransmit the copyrighted programming on 

out-of-market (distant) broadcast television stations.  To qualify for this license, the 

CSOs must pay statutorily-prescribed royalty fees, which are collected by the U.S. 

Copyright Office.  The Copyright Royalty Judges (“Judges”) allocate the Section 111 

royalties among claimant groups that represent different categories of retransmitted 

programming, as identified in the Judges’ November 25, 2015 order in this proceeding 

(“Agreed Categories”).1  We further understand that in allocating royalties, the Judges 

employ a relative market value standard, i.e., they seek to determine what the CSOs 

would have paid, on a relative basis, for each of the Agreed Categories in a free market 

with no statutory license. 

2. In the proceeding to allocate the 2010-13 cable royalties, Jeffrey S. Gray, 

President of Analytics Research Group, LLC, has submitted written testimony to the 

Judges on behalf of one of the claimant groups, Program Suppliers.2  Table 1 of Gray’s 

testimony purports to show the “volume” of programming that CSOs retransmitted 

during the years 2010 through 2013.  Table 2 purports to show the “distant viewing” of 

that programming.  Gray states that his “volume” calculations are “imperfect” measures 

of relative market value of the Agreed Categories while his “viewership shares 

correspond to reasonable cable royalty shares” for those program categories.3  Notably, 

however, there is relatively little difference between Gray’s “volume” estimates and his 

“viewership estimates.”  Each Agreed Category would receive roughly the same royalty 

																																																								
1 The Agreed Categories are Canadian Claimants, Commercial Television (“CTV”), Devotionals, 
Program Suppliers, Public Television (“PTV”), and Joint Sports Claimants (“JSC”). 
2 Testimony of Jeffrey S. Gray, Ph.D. (as corrected April 3, 2017) (“Gray Testimony”). 
3 Gray Testimony, ¶38. 
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share (within a few percentage points) whether based on his “volume” estimates or his 

“viewership estimates.” 

3. The Joint Sports Claimants4 requested that William E. Wecker Associates, 

Inc. review the Gray testimony.  Our analysis determined how Gray arrived at the 

estimates in Table 1 and Table 2 and assessed whether the data and methods used by 

Gray are a valid basis of support for those estimates.  While Gray describes the general 

approach he followed in preparing Tables 1 and 2, he does not describe precisely how he 

arrived at the Tables 1 and 2 estimates.  By examining the computer programs and 

databases underlying Gray’s testimony we were able to determine the details of his 

calculations, the limitations of the data upon which he relied, and the several unstated 

assumptions he made when he manipulated that data in order to arrive at the bottom-line 

numbers in Tables 1 and 2. 

4. Based upon our analysis of Gray’s testimony and underlying data as well 

as other relevant materials discussed below, we conclude that: (1) Gray’s Table 1 

estimates do not accurately reflect “the volume of programming purchased by the CSOs,” 

as Gray claims; and (2) Gray’s Table 2 estimates of “distant viewing” are unreliable and 

invalid.  We have corrected Gray’s Table 1 calculations — the corrections appear in 

Table 2 below.  However, a correction is not possible for the Gray Table 2 estimates 

because Table 2 relies upon data that cannot properly be used to measure “distant 

viewing” and Gray’s regression techniques do not resolve the underlying issues with the 

data.  

																																																								
4 The Joint Sports Claimants are the Office of the Commissioner of Baseball, the National 
Football League, the National Basketball Association, the Women’s National Basketball 
Association, the National Hockey League and the National Collegiate Athletic Association. 

PUBLIC VERSION



	

 Wecker Report - 3 

II. GRAY STATES THAT HIS “VIEWERSHIP” ESTIMATES PROVIDE A 
BETTER MEASURE OF RELATIVE MARKET VALUE THAN HIS 
“VOLUME” ESTIMATES BUT THERE IS LITTLE DIFFERENCE 
BETWEEN THESE TWO ESTIMATES 

5. Relying upon data provided by the Cable Data Corporation (“CDC”) and 

Gracenote, Inc.5 (“Gracenote”) as well as an algorithm he devised, Gray estimates what 

he describes as the “volume of programming purchased by the CSOs” during 2010-13 

and each of the Agreed Categories’ shares of that “volume.”  He reports his estimates in 

Gray Table 1, “Levels and Shares of Retransmissions and Volume by Royalty Year.”6  

Gray states that these estimates of “total volume of minutes of programming 

retransmitted by CSOs effectively represent[] the volume of programming purchased by 

the CSOs . . .” and that “program volume provides useful information concerning the 

relative value of programming to CSOs . . .”7  According to Gray, the volume of 

programming retransmitted “provides an imperfect metric” of relative market value of the 

Agreed Categories.8 

6. Gray then states that “viewership” estimates of “[a]udience size, which is 

determined through program viewership, is . . . the most direct measure of a program’s 

relative value” and that “the share of viewing minutes provides a superior measure of 

relative value.”9  Gray describes his Table 2 estimates as the relative “viewership” during 

2010-13 of each of the Agreed Categories using the data and algorithm noted above as 

well as data provided by The Nielsen Company (“Nielsen”) and his own statistical 

analysis of that data.  He reports the results of his analysis in Gray Table 2, entitled 
																																																								
5 Gray also uses Canadian data from the Canadian Radio-television and Telecommunications 
Commission data (“CRTC”). 
6 Gray Testimony, ¶32. 
7 Gray Testimony, ¶¶17 & 18. 
8 Gray Testimony, ¶34; see also Gray Testimony, ¶22 (“relative volume of programming by 
claimant category . . . provides good, but imperfect, indicators of the relative value of the sets of 
programming at issue in this proceeding”). 
9 Gray Testimony, ¶¶19 & 34. 
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“Distant Viewing Levels and Shares by Royalty Year.”10  According to Gray, the 

“viewership” shares in his Table 2 “correspond to reasonable cable royalty shares” and he 

urges the Judges to allocate the 2013 cable royalty funds according to those shares.11 

7. While Gray distinguishes between the relevance of “volume” estimates 

and “viewership” estimates, his estimates of those two metrics show little difference, as 

set forth in Table 1 below.  With the exception of the Devotional and PTV categories, all 

of the other Agreed Categories estimates are approximately the same (less than three 

percentage points difference) regardless of whether one focuses on “volume” or 

“viewership”; for the Devotional and PTV categories the difference is slightly greater — 

about 5.3 to 6.4 percentage points. 

Table	1:	2010-13	Gray	Volume	vs.	Viewership	Shares	

Agreed Category 2010-13 Avg. Gray 
Volume Share 

2010-13 Avg. Gray 
Viewership Share Difference 

Canadian Claimants 1.1% 3.7% 2.6% 
CTV  14.3% 13.5% 0.8% 

Devotionals 7.9% 1.4% 6.4% 
Program Suppliers 48.4% 45.5% 2.8% 

PTV 27.7% 33.0% 5.3% 
JSC 0.6% 2.9% 2.2% 

 

III. GRAY TABLE 1 SHARE ESTIMATES DO NOT ACCURATELY REFLECT 
THE VOLUME OF COMPENSABLE DISTANT SIGNAL PROGRAMMING 
PURCHASED BY CSOS DURING 2010-13 

8. We explain below how Gray arrived at his “volume” estimates and why 

those estimates do not accurately reflect the “volume of programming purchased by 

CSOs,” as Gray claims.  In sum, Gray fails to show the number of subscribers to whom 

the CSOs retransmitted the programming, and he fails to properly categorize certain JSC 

																																																								
10 Gray Testimony, ¶38. 
11 Gray Testimony, ¶38. 
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programming.  When these errors are corrected, the relative volume shares of each 

Agreed Category changes by approximately five percentage points or more, with the 

Program Suppliers’ share dropping by approximately 17 percentage points.  

A.  Gray’s Sample Stations 

9. The calculations in Gray Table 1 (and Table 2) are based on a stratified 

random sample of broadcast stations (“Sample Stations”), rather than an analysis of all 

stations whose signals were retransmitted by CSOs during 2010-13. According to CDC, 

“Form 3” cable systems (those that paid approximately 97% of the 2010-13 cable 

royalties) retransmitted approximately 1240-1400 broadcast stations each year as distant 

signals during the period 2010-13.  See Appendix A, Table A-1.  Gray chose a stratified 

random sample of approximately 150 such stations each year,12 approximately 11.4 

percent of all retransmitted stations.  See Appendix A, Table A-5.  Stratification was 

based upon the number of cable subscribers who received those signals on a distant basis.  

For example, there were between 29 and 46 “Stratum 5” stations each year and Gray’s 

sample included all (100%) of these stations.  See Appendix A, Tables A-1, A-4.  These 

“Stratum 5” stations reached the most distant subscribers (an average of 1.4 million 

subscribers per year).13  See Appendix A, Table A-2.  There were between 632 and 792 

“Stratum 1” stations each year; Gray’s sample only included approximately 2.8% of these 

stations.  See Appendix A, Tables A-1, A-4.  These “Stratum 1” stations reached the 

fewest distant subscribers (an average of 1,808 subscribers per year).  See Appendix A, 

Table A-2. 

																																																								
12 We are using the term “station” as synonymous with “call sign” as done by Gray in his 
Appendix B and footnote 22.  For example, Gray treats CBUT and CBUT-DT as two stations. 
13 WGNA, a Stratum 5 station, reached by far the most distant subscribers with an average of 42 
million distant subscribers.  The average number of distant subscribers who received Stratum 5 
stations excluding WGNA is 294,070 — this is more than 160 times (=294,070 /1,808) larger 
than the average distant subscribers of Stratum 1 stations. 

PUBLIC VERSION



	

 Wecker Report - 6 

10. Gray does not explain in his written testimony why he used a stratified 

sample tied to the number of distant subscribers.  Presumably, however, he wanted to 

ensure that his volume and viewing calculations accounted for those stations that reached 

the most subscribers and contributed the most to the cable royalty funds.   

B. Gray’s Program Categorizations 

11. Gray obtained the program schedules for each Sample Station from 

Gracenote, Inc. and CRTC.  He reviewed those schedules to identify “compensable” 

programs on the stations.  We understand that, for purposes of the cable royalty 

distribution proceedings, “compensable” programs are (1) “non-network” programs, i.e., 

programs that were not distributed by the ABC, CBS or NBC broadcast networks; and (2) 

programs that aired on the satellite-delivered WGNA simultaneously with its broadcast 

by WGN, the local station available off-air in the Chicago market.14  Based on our review 

of Gray’s database and information provided by Bortz Media & Sports Group, Inc. 

identifying the compensable WGNA programming, Gray failed to include in his 

calculations many of the compensable Sports telecasts on WGNA.15  The result of this 

Gray error is to understate the “volume” of JSC programming. 

12. Gray assigned each compensable program to one of the Agreed Categories 

using an algorithm he devised as well as manual reviews of the programming.16  Gray 

stated that he included all telecasts of Major League Baseball (“MLB”) and National 

																																																								
14 Gray testimony, ¶27. 
15 There were 117, 109, 121, and 116 compensable Sports telecasts (Chicago Cubs, White Sox 
and Bulls games) on WGNA during 2010-13 respectively (source: “JSC Telecasts on WGNA and 
FOX.XLSX”). Gray is missing compensable Sports telecasts in each year 2010-13, he only 
included 114, 104, 55, and 42 on WGNA during 2010-13 respectively (source: 
“wgn_compensable_cubs_bulls_sox.xlsx”). Very few of the compensable Sports telecasts 
identified by Gray have any reported distant viewing according to the Lindstrom data (see 
Appendix C and D).  However, those Sports telecasts had substantial viewing according to data 
provided by Nielsen to Major League Baseball.  See ¶26 below. 
16 Gray testimony, ¶27, n.25. 
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Hockey League (“NHL”) games on Canadian stations in the Sports category.17  However, 

based upon our review of his database, we found that Gray failed to include in the Sports 

category any of the MLB, NHL and National Basketball Association (“NBA”) telecasts, 

and all but two of the National Football League (“NFL”) telecasts,18 on Canadian signals; 

Gray incorrectly placed all of this Sports programming in the Canadian category (i.e., 

non-JSC category).  Gray, therefore, misclassified more than 99% of the more than 

25,000 “records”19 of Canadian sports broadcasts.  The effect of this Gray error, like his 

failure to include compensable JSC programming on WGNA, is to understate the JSC 

volume share. 

C. Corrected Gray Table 1 “Volume” Estimates 

13. Gray totaled the number of compensable minutes broadcast by the Sample 

Stations in each of the Agreed Categories for each of the years 2010-13.  He then 

projected his calculations to the entire universe of broadcast television stations 

retransmitted by CSOs during each of those years using his sample weights.  The results 

of these calculations and projections are set forth in Gray Table 1.20 

14. Gray Table 1 shows that, for example, there were 501,885,381 “Minutes 

of Retransmissions” in 2010.  We know from other data underlying Gray’s testimony that 

																																																								
17 Gray testimony, ¶29. 
18 Only Super Bowl XLVI (2012) and Super Bowl XLVII (2013) are classified as JSC by Gray. 
19 For purposes of Gray’s analysis, a “record” is a compensable fifteen-minute segment of 
programming on one of the Sample Stations.  See ¶21 below. 
20 The column labeled “Minutes of Retransmissions” shows the number of minutes of 
compensable programming by Agreed Category while the column labeled “Share of All Volume” 
shows each Agreed Category’s share of the total number of minutes of compensable programs 
retransmitted.  In addition to the Gray estimate of “volume” of compensable broadcasts minutes, 
Table 1 also presents estimates of the number of compensable broadcast programs.  The column 
in Gray Table 1 labeled “Retransmissions” reports the number of compensable programs by 
Agreed Category while the column labeled “Share of All Retransmissions” reports each Agreed 
Category’s share of the total number of compensable programs retransmitted.  Gray’s 
Retransmissions calculations treat all programs the same, regardless of the amount of time that 
they were broadcast, e.g., a 30-minute sitcom is treated the same as a 3-hour MLB telecast. 
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CSOs retransmitted 1,239 broadcast television stations on a distant basis in 2010.  Thus, 

Gray Table 1 estimates that, on average, each station contributes approximately 405,07321 

minutes (or equivalently 6,751 [=405,073/60] hours).  Gray, therefore, is estimating that 

the 2010 “volume” equals the total number of minutes of compensable programming 

broadcast in 2010 by the 1,239 stations retransmitted by CSOs on a distant basis. 

15. According to Gray, the “total volume of minutes of programming 

retransmitted by CSOs effectively represents the volume of programming purchased by 

the CSOs . . . .”22  But Gray Table 1, although it also refers to “retransmissions,” ignores 

the number of distant subscribers that actually received the retransmissions.  It treats all 

program broadcast minutes the same across all stations after adjusting for the probability 

of sampling each station — a minute of programming on WGNA, which reached over 40 

million subscribers, is treated the same as station that reached only a few hundred 

subscribers; WGNA’s average share of predicted volume in Gray Table 1 is less than 

0.02 percent in 2010, with even lower percentages for the years 2011-2013.  Because 

they fail to account for the number of subscribers to which CSOs made the programs 

available, the Gray Table 1 estimates do not accurately represent the “volume of 

programming purchased by CSOs” (emphasis added).  At best, and placing to one side 

the categorization errors noted above, Gray Table 1 reflects the volume of compensable 

programming minutes televised by distant signals without regard to the number of CSOs 

that retransmitted those minutes or the number of distant subscribers to which the signals 

were retransmitted. 23 

																																																								
21 405,073 avg. minutes= 501,885,381 minutes /1,239 stations. 
22 Gray Testimony, ¶17. 
23 Written Rebuttal Testimony of Dr. Mark A. Israel, ¶¶33-36. 
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16. In Table 2 below, we have recalculated Gray’s Table 1 “volume” share 

estimates to account for the number of distant subscribers that received the broadcast 

transmissions as well as the categorization errors discussed above.24 

Table	2:	Corrected	Gray	“Volume”	Shares25	26		
Agreed Category 2010 2011 2012 2013 Average 

Canadian Claimants 3.9% 5.4% 7.3% 7.7% 6.1%	
Commercial Television 19.1% 19.1% 20.3% 18.0% 19.1%	
Devotionals 4.3% 2.7% 1.5% 1.7% 2.6%	
Program Suppliers 38.4% 32.6% 26.3% 28.7% 31.5%	
Public Television 28.2% 34.4% 38.3% 36.9% 34.4%	
JSC 6.0% 5.9% 6.3% 7.0% 6.3%	

 

17. In Table 3 below, we compare the average 2010-13 volume shares from 

Gray’s original Table 1 estimates to the corrected average 2010-13 volume shares in 

Table 2 above.  As Table 3 reflects, accounting for the number of distant subscribers to 

which CSOs retransmitted programming in the Agreed Categories during 2010-13 (and 

correcting the mis-categorizations of Canadian sports programs and the missing WGNA 

compensable sports programs) changes each of the 2010-13 “volume” shares of the 

Agreed Categories.  Among other things, it increases the JSC share by 5.7 percentage 

points (more than a 1,000 percent increase) and decreases the Program Suppliers share by 

approximately 17 percentage points (a 35 percent decrease).  As this suggests, the JSC 

																																																								
24 For example, in our Table 2 for 2013, each minute broadcast on WQAD-DT3 is multiplied by 
only four distant subscribers while each minute broadcast on WGN-DT is multiplied by 
42,522,609 broadcast distant subscribers. 
25 This table corrects Gray Table 1 to account for the number of distant subscribers that received 
the broadcast transmissions as well as to correct Gray’s errors regarding the exclusion and mis-
categorization of compensable JSC programming.  Our Table 2 above is weighted using Gray 
“wgt” variable (i.e., the Gray sampling weight to account for his stratified sample of stations) as 
done by Gray when he estimated Table 1 and also weighting by distant subscribers (Gray variable 
AvgTotalDistantSubscribers). 
26 Approximately 20% of the Program Suppliers’ 31.5% volume share is attributable to Paid 
Programming (i.e., infomercials).  Without that Paid Programming, the Program Suppliers share 
of volume would be approximately 25.2%. 
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programming is broadcast disproportionately by stations that receive greater distant 

signal carriage while Program Suppliers’ programming is broadcast by stations that 

receive disproportionately less distant carriage.  

Table	3:	Comparison	of	2010-13	Average	Volume	Shares:	
Gray	Table	1	Shares	v.	Corrected	Gray	Table	1	Shares	

Agreed Category 2010-13 Avg. Gray 
Volume Share 

2010-13 Avg. Gray 
Volume Share 

(Corrected) 
Canadian Claimants 1.1% 6.1% 
Commercial Television 14.3% 19.1% 
Devotionals 7.9% 2.6% 
Program Suppliers 48.4% 31.5% 
Public Television 27.7% 34.4% 
JSC 0.6% 6.3% 

	
 

IV. THE GRAY TABLE 2 ESTIMATES OF “DISTANT VIEWING LEVELS AND 
SHARES” ARE INVALID AND UNRELIABLE 

18. We explain below how Dr. Gray arrived at his “viewership” estimates in 

Table 2 and why those estimates are invalid and unreliable.  In sum, Gray’s Table 2 does 

not provide valid and reliable estimates of distant viewership for several reasons, 

including (i) the audience data upon which Gray relies are not designed to or suitable for 

measuring distant viewership of his Sample Stations; (ii) the dataset upon which Gray 

relies lacks data for approximately 94% of the quarter-hour increments of compensable 

programming at issue; (iii) the dataset upon which Gray relies does not reconcile with 

and is substantially different than a separate dataset provided by Nielsen; (iv) Gray’s 

regressions do not fix the fundamental problems with the Gray data including the 

approximately 94 percent of the compensable distant viewing records where Lindstrom 

provided no data; (v) Gray’s regressions attempt to predict distant viewership based on its 

relationship with local viewership, but the data Gray uses are not a reliable estimate of 

local viewership; (vi) Gray lacks what he calls “local” viewership data for approximately 
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61 percent of the quarter-hour periods he is attempting to predict; (vii) the unexplained 

assumptions underlying Gray’s regression analysis are problematic in several respects, 

and (viii) the results in Gray’s Table 2 are illogical and improperly marginalize WGNA, 

the most significant distant signal during 2010-13, and overvalue the least carried stations. 

A. Lindstrom NPM Data 

19. The “viewership” estimates set forth in Gray Table 2 are based on 

audience viewing data provided to Gray by Paul Lindstrom who, at the time, worked for 

Nielsen.  Gray refers to the Lindstrom data as “Nielsen Local and Distant Viewing 

Household Meter Data for 2010-13,” which he abbreviates as “Nielsen Household Meter 

Data.”27  Nielsen uses different samples of metered households to collect audience data,28 

and it is unclear from Gray’s written testimony alone which of the multiple, different 

Nielsen samples was the source of data provided by Lindstrom and utilized by Gray in 

making his Table 2 predictions.  However, the Program Suppliers have advised JSC that 

Gray used data taken solely from a subset of Nielsen’s National People Meter (“NPM”) 

household sample.29 

20. Lindstrom says that he “designed custom analyses of national household 

metered viewing data” for Gray.30  These analyses were “custom” in the sense that 

Lindstrom provided Gray with what he says was a subset of 2010-13 NPM data — data 

concerning viewership by NPM cable households of programming broadcast by the 

Sample Stations during 2010-13.  Lindstrom divided the households into those located 
																																																								
27 Gray testimony, ¶25. 
28 Written Rebuttal Testimony of Susan Nathan (“Nathan Testimony”), pp. 4-7. 
29 April 12, 2017 Letter From Counsel for Program Suppliers to Counsel for JSC.  Gray’s use of 
data from the NPM sample is problematic because Nielsen did not design the NPM sample to 
produce audience estimates of local or distant viewing of programs televised by individual 
broadcast stations.  Rather, Nielsen designed the NPM sample to estimate nationwide viewing of 
nationally televised programs.  Thus, Gray inappropriately sought to employ the NPM sample for 
purposes that the sample simply was not designed.  See Nathan Testimony, pp. 8-10. 
30 Testimony of Paul B. Lindstrom, p. 4 (dated December 12, 2016) (“Lindstrom Testimony”). 
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within counties that Program Suppliers identified as “local” to each station and those 

located outside those counties (“distant households”).31   

21. Based upon information he received from Gracenote and the CRTC, Gray 

identified 17.4 million quarter-hour segments (“records”) in 2010-13 across all Sample 

Stations where compensable programming was broadcast to distant households.  Gray 

sought NPM distant and local viewing information for each of these 17.4 million records.  

However, the dataset Gray received from Lindstrom contains no data whatsoever for 

approximately 16.4 million (94%) of the 17.4 million quarter-hour records for which 

Gray sought distant viewing data.32  While Gray does not report those numbers in his 

written testimony, he does say that “there are many instances of no recorded distant 

viewing of compensable retransmitted programs” in the NPM data he received.33   

22. In those rare instances (6 percent) where the Lindstrom dataset contains 

data about viewership for a given program, the data are limited.  Within this 6 percent 

slice of the quarter-hour records, fully 84 percent [=4.94%/(100%-94.1%)] of the records 

reflect distant viewing by only a single household.  As Table 4 below shows, each of 

860,608 (4.94%) quarter-hour segments on the Sample Stations generated distant viewing 

																																																								
31 Lindstrom Testimony, pp. 4-5.  Lindstrom says that “[w]here the viewing minutes to particular 
distant signal programs were so small as to be statistically insignificant, Nielsen’s custom 
analysis would assign a zero viewing value.” Lindstrom Testimony, p. 5.  Lindstrom does not 
identify in his dataset what data Nielsen changed to a zero value, or what rules he used to 
determine when to make such modifications to the data.  He has provided no documentation or 
details regarding this data manipulation.  Mr. Lindstrom’s explanation that the data was changed 
to a “zero viewing value” when the actual values “were so small as to be statistically insignificant” 
is not a valid basis for making the changes he made.  There is no statistical principle stating that 
small or “statistically insignificant” observations should be changed to zero.  Even if there were 
such a principle, which there is not, Mr. Lindstrom does not explain which data was “statistically 
insignificant”, or how he determined that certain data were “statistically insignificant.”  We 
understand that Program Suppliers provided no documents or data that would explain which data 
values were changed to zero and what principles and methods were used to determine which data 
to change, but merely stated that Mr. Lindstrom “relied on his knowledge and experience” and 
that there are no underlying documents regarding this element of his testimony. 
32 See Table 4 and Appendix B. 
33  Gray testimony, ¶35. 
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(for some or all of the quarter-hour) by only one NPM household during 2010-13; 

128,308 (0.74%) quarter-hour segments generated distant viewing by two NPM 

households during that period; and so forth.  Of all 1,027,281 records (6 percent of all 

records) with any data on viewing during 2010-13, there were only 34 quarter-hour 

segments that attracted more than 10 distant NPM households.  Only 0.96 percent of all 

compensable viewing records report 2 or more distant viewing households. 

Table	4:	Distant	Viewing	Household	Counts	for	all	17.4	Million	
Compensable	Records	in	the	Gray	Data34	

	
	

23. The absence of data in the Lindstrom dataset, upon which Gray relies, is 

particularly stark for WGNA.  Although WGNA reached over 40 million cable 

households each year on a distant basis,35 the Lindstrom dataset shows  

 that watched only  of distant viewing in 2013 (the  

																																																								
34 As explained in ¶21 above, Gray breaks compensable distant programing into records made up 
of quarter-hour segments.  See Appendix B for by year details. 
35 Gray Testimony, Appendix B. 
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 viewing was for in 2013).36  The Lindstrom dataset 

contains no other data about any of the other programs broadcast on WGNA in 2013.  

The Lindstrom dataset regarding WGNA is similarly sparse for the years 2010-2012.  In 

2010, the Lindstrom dataset show that there were a total of only 21 quarter-hour program 

segments (5.25[=21/4] hours) on WGNA viewed by any NPM cable households on a 

distant basis.  The comparable numbers of distantly viewing households in 2011 and 

2012 were 10 quarter-hours (2.4 hours) and 4 quarter-hours (1 hour), respectively.  In no 

instance do the Lindstrom data report more than a single household watching any 

program on WGNA during any quarter-hour in 2010-13.  See Appendices C & D.   

24. The data Lindstrom provided Gray for WGNA also contrast with the data 

he provided Gray for other Sample Stations.  For example, Appendix E shows (in the 

column labeled “Lindstrom NPM Distant”) the  quarter-hour segments on WGNA that 

attracted distant viewing in 2010 according to the Lindstrom data.  The comparable 

number for KTNC-DT, which reached less than  percent of the distant subscribers 

reached by WGNA, is , suggesting that distant viewership of KTNC in 2010 was 

900 times greater than that of WGNA.37  

																																																								
36 Appendix C contains the full set of 2010-13 NPM data that Gray received from Lindstrom for 
all compensable programming on WGNA.  Appendix D indicates how Gray coded that data to 
show the particular programs on WGNA.  Note that if any NPM household recorded viewing to 
any portion of any quarter-hour, Gray considered that household as viewing the entire quarter-
hour for purposes of his calculations.  Thus, Gray counts this one minute of viewing of WGNA  
during 2013 as 15 minutes of viewing for purposes of his regression analysis and his Table 2 
estimates. 
37 The Lindstrom data reflect several anomalous results.  For example, according to that data, the 
most viewed distant program during the year 2013, with  NPM households, was a one quarter-
hour segment of the “CHANNEL 2 ACTION NEWS AT 5:30AM,” broadcast by the Atlanta 
ABC affiliated station WSB-DT.  According to Gray, WSB-DT reached approximately  
distant subscribers (about  of the number reached by WGNA).  Yet, according to the 
Lindstrom data, this single record had 12 times the number of distant viewers than the total 
distant viewers on WGNA for all of 2013.  Similarly, across all 17.5 million Gray records 2010-
13, the third most viewed record was for a 15-minute period of a one hour talk show called “The 
Doctors” broadcast on WSB-DT on Tuesday, October 30, 2012 from 10am to 11am. The 
Lindstrom data reports there were distant viewers for the 10:45am to 11am record for The 
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25. According to the Lindstrom data, of the unique Sample Stations during 

2010-13 with any distant viewing data, WGNA ranked 271 out of 312 Sampled Stations 

in terms of its average distant viewing. See Appendix F. 

26. We also have reviewed a separate NPM report that Nielsen prepared for 

Major League Baseball (“MLB”) showing distant viewing of compensable programming 

on WGNA during 2010-13.38  This report shows very different results for WGNA than 

the custom report prepared by Lindstrom for Gray.  Whereas the Lindstrom report 

contains almost no data about viewership of any compensable programming on WGNA 

during the years at issue, the separate Nielsen/MLB report shows significant viewership 

of programming on WGNA.  See Appendix G.39  According to the Nielsen/MLB report, 

on average,  distant cable households viewed each of  minutes of JSC 

programming on WGNA during 2010-13. The comparable numbers for the other Agreed 

Categories on WGNA were  households for each of  compensable 

minutes (Commercial Television) and  households for each of  minutes 

(Program Suppliers).  See Table 5. 

																																																																																																																																																																					
Doctors, with  viewers from 10-10:45 am. Thus, according to the Lindstrom data, more NPM 
households viewed some portion of the last 15 minutes of one episode of The Doctors on the 
morning of October 30, 2012 than viewed all JSC programming on WGNA for all of 2010-13 
combined.  Gray includes  minutes (=  records X 15 minutes) of distant viewing for this 
single record of The Doctors in his regression analysis. The Lindstrom data, however, report that 
these  households only watched The Doctors for a combined minutes (not  minutes) — 
the majority of these  distantly viewing households only watched The Doctors for one minute.  
The next most watched episode of The Doctors was a broadcast at 2 am on December 14, 2012.  
According to the Lindstrom Data,  households distantly viewed some portion of a single 15-
minutes period of this show but there was  distant viewing of the other 45 minutes of the show.  
Gray includes  minutes (=  records X 15 minutes) of distant viewing for this single record of 
The Doctors in his regression analysis. The Lindstrom data report that these  households only 
watched The Doctors for a combined  minutes (not  minutes) — each household only watched 

 minute of the one-hour program. 
38 This dataset excludes viewing in those counties that would be deemed local for purposes of 
Section 111. 
39 Appendix G identifies in the column labeled “MC US AA Proj (units)” the number of distant 
cable households that Nielsen estimated as watching each of the compensable programs on 
WGNA during 2010-213.  The column labeled “Total Duration” shows the number of minutes 
each program aired. 
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Table	5:	Distant	Viewing	of	WGNA	
Compensable	Programming	(2010-13)40	

 JSC Commercial 
Television 

Program 
Suppliers 

Distant Viewing 
Compensable Minutes    
Distant Average Household 
Viewing per Compensable Minute     

 
 

27. It should be noted that the distantly viewing households in the 

Nielsen/MLB data are not directly comparable to the Lindstrom data as reported and used 

by Gray.  The Nielsen/MLB data report the Nielsen estimated distant cable households 

that viewed WGNA programming based upon the weighted NPM sample while the 

Lindstrom data purported to represent viewing by the unweighted (i.e., raw counts) NPM 

households.  But Lindstrom provides no distant viewing data for virtually all of the 

compensable WGNA programming.  The Nielsen/MLB report shows that there clearly 

was distant viewing of this programming.41 

																																																								
40 I understand that the Nielsen viewing data for WGNA reflect approximately 92% of the 
compensable programming on WGNA from 2010-13.  WGNA distant viewing data was not 
available for the 5:30 AM to 8:00 AM time period Monday-Friday, as well as for the periods 
from 5:30 AM to Noon on Saturday and 5:30 AM to 11:00 AM on Sunday.  As such, certain 
compensable programming including devotional programming, early morning CTV programming 
and early morning PS programming is not included in Table 5. Written Direct Testimony of 
James M. Trautman, December 22, 2016. 
41 Lindstrom provided Gray with both weighted and unweighted viewing data.  Gray, however, 
chose to use only unweighted data; he treated a minute of viewing by one NPM household as 
equivalent to a minute of viewing by any other NPM household.  This was not a proper use of the 
NPM data.  See Nathan Testimony, pp. 9-10. 
Indeed, Gray explains that the NPM data he uses “is based on a random sample of people in the 
United States.”  Gray Testimony, ¶26.  Gray, however, errs by analyzing this data as if it were a 
“simple” random sample when it is not. The NPM service uses a complex stratified random 
sample and not a simple random sample. This is an important fact that Gray ignores.  He uses the 
Nielsen data as if it were a simple random sample where each record had an equal chance of 
being sampled.  The extreme variations in weights are obvious in the data Dr. Gray uses to 
perform this analysis.  Average household weights can differ by a factor of up to 35 (and an 
average of 12).  This means that Dr. Gray’s assumption that 1 minute of viewing at Household A 
is equal to one minute of viewing at Household B is incorrect — Household A could represent 35 
times more viewing than Household B according to the weights in the Lindstrom data. 	
 

PUBLIC VERSION



	

 Wecker Report - 17 

B. Gray’s Regression “Techniques” 

28. Gray does not base his Table 2 estimates directly on the NPM data 

provided by Lindstrom.  Instead, Gray ran “multiple regression techniques” that use the 

Lindstrom data, among other things, as inputs to predict the values reported in his Table 

2.42  Gray devotes a single paragraph of his testimony to identifying those “techniques,” 

stating only that they “calculate the mathematical relationship each year from 2010 to 

2013 between distant viewing for a program” (i.e., the dependent variable) and other 

independent variables, i.e.,“(1) a measure of local viewing for the program; (2) the total 

number of distant subscribers of that station; (3) the time of day the program aired by 

quarter hour; and (4) the type of program aired.” 

29. Gray used his multiple regression techniques to predict the values on his 

Table 2 regardless of whether the Lindstrom dataset contained NPM data for a given 

station.  In other words, even where Lindstrom provided Gray with affirmative NPM 

distant viewing data about a given program, Gray based his prediction of distant viewing 

on the results of his regression analysis rather than accept the distant viewing data 

provided by Lindstrom. 

30. There are several problems with Gray’s regressions.  As an initial matter, 

the outputs of a regression analysis are only as good as the quality of the input data used 

by the regression. Gray’s regression analyses estimate the relationship between the 

independent variables and the dependent variable (i.e., distant household viewing). They 

do not correct deficiencies or errors in the Gray data.  Thus, while Gray suggests that the 

use of multiple regression compensates for the sparsity of data in the Lindstrom dataset,43 

the regression analyses do not solve this problem.  Gray’s regression model cannot 

																																																								
42 Gray Testimony, ¶36. 
43 Gray Testimony, ¶¶35-36. 
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compensate for the deficiencies in the underlying data.  Table 6 shows the Gray 

predictions, based on his regressions, are not much different than the results calculated 

directly from the Lindstrom dataset — except that the regression increases the Program 

Suppliers’ overall 2010-13 share by approximately six percentage points and decreases 

the CTV share by a like amount.  See Appendix H for more details.44 

Table	6:	Shares	of	Distant	Viewing	(2010-13)	
Gray	Table	2	Predicted	vs.	Shares	Calculated	Directly	from	Lindstrom	Data	

 Gray	Table	2	Predicted	Shares	of	
Distant	Viewing	

Distant	Viewing	
According	to	

Lindstrom	Data	
(Only	Sample	Stations	
with	Lindstrom	data)	Agreed Category 

All	Sample	
Stations	

(Same	as	Table	2) 

	Only	Sample	
Stations	with	

Lindstrom	data	
Canadian Claimants 3.5% 1.3% 1.8% 
Commercial Television 13.8% 12.9% 19.4% 
Devotionals 1.5% 1.4% 0.4% 
Program Suppliers 45.7% 45.0% 38.7% 
Public Television 32.8% 36.5% 37.1% 
JSC 2.7% 2.9% 2.5% 

 

31. In order to run his regression, Gray had to decide how to address the fact 

that the Lindstrom dataset lacked viewership data for approximately 94 percent of the 

compensable quarter-hours of programming at issue.  Gray does not explain in his written 

testimony precisely how he did so.  However, Gray’s approach is evident upon a review 

of the computer code that he developed.  His approach is problematic in several respects. 

32. Where the Lindstrom dataset set contained any household viewing data for 

at least one compensable quarter-hour broadcast (for either distant or local household 

viewing) for a given station, Gray deemed the data for all quarter-hours of all 

compensable broadcasts for that station to be complete and then assumed that the absence 

																																																								
44 Appendix H compares the results of Gray’s regressions versus the NPM data that Lindstrom 
provided to Gray on a year-to-year basis. 
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of data for any given quarter-hour period should be coded as zero viewership.  His code 

instructed the computer to designate any quarter-hour periods with no household viewing 

data as having zero viewers.  For example and as discussed above, the Lindstrom dataset 

included only one quarter-hour record of a distantly viewing household on WGNA in 

2013.  Gray assumed that the absence of data for all of the other approximately 3,645 

compensable quarter-hour periods on WGNA in 2013 reflected that no one watched any 

of those programs and coded all approximately 3,645 quarter-hour periods as zero 

distantly viewing households.  

33. Gray used approximately 14.5 million quarter-hour records in his 

regression analysis (he excluded approximately 3 million records that he coded as having 

missing distant viewing — see ¶34).  Among the total 14.5 million records Gray used in 

his regression analysis, Gray coded approximately 13.4 million (92.9%) compensable 

quarter-hours, for which he received no viewership data from Lindstrom, as having zero 

distant household viewing.  By choosing to code zero distant viewing for large stations 

such as WGNA, Gray created counterintuitive associations within the data where stations 

with extremely large distant subscribers are predicted to have low numbers of viewers.  

The coding of most periods of compensable programming on WGNA as having zero 

viewers understates the actual association between distant subscribers and distant 

household viewing.  Again, none of this is explained or justified in the Gray testimony, 

and it conflicts with the data contained in the Nielsen/MLB report, which shows 

substantial viewing of compensable WGNA programming. 

34. On the other hand, where the Lindstrom dataset contains no data on distant 

or local household viewing for a given station, Gray wrote computer code that deemed 

such data as “missing.”  Unlike a designation of zero, in this case every quarter-hour 
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period was designated as “missing”, and this data was not used in the estimation of the 

regression analysis.  Instead, the regression analysis (based on data with non-missing 

household viewing) was used to predict the distant household viewing for these records. 

Gray coded approximately 3 million quarter-hour periods of compensable programming 

as “missing” and he predicted the household viewing for these records.45  

35. There are multiple problems with Gray’s use of “local” viewership data in 

his regressions.  As an initial matter, Gray does not appear to follow his own 

methodology for establishing the relationship between local viewing and distant 

viewing.46  Specifically, Gray says he uses the “Log of Local Ratings” as one of his 

independent variables to predict distant viewing.47  However, we can see from Gray’s 

computer code that he did not take the logarithm of Local Rating.  Instead, he simply 

calculated “Local Ratings” without applying the logarithm. There is no explanation in 

Gray’s written testimony as to why he departed from his stated “Log of Local Ratings” 

independent variable.  One potential explanation is that it was not possible to take the 

logarithm of the 7.7 million quarter-hour records for which Lindstrom provided no local 

viewing data and to which Gray assigned a value of zero.  Simply put, the logarithm of 

zero does not exist.  Had Gray attempted to take the logarithm of zero for 7.7 million 

records, his computer program — unable to calculate the log of zero — would have 

																																																								
45 These stations with missing distant household viewing include stations in the US, Canada, 
Puerto Rico, Virgin Islands, and Mexico.   
46 Gray states “it is possible to obtain reliable estimates of distant viewing for all retransmitted 
programs by also relying on Nielsen measures of household viewing in each retransmitted 
station’s local market.”  Gray Testimony, ¶35.  He further states that “[t]he greater the number of 
people viewing a particular program on a per capita local basis, all else equal, the higher the level 
of distant viewing.”  Gray Testimony, ¶36. 
47 Gray Testimony, Appendix C.  Gray does not explain in his report what “Log of Local Ratings” 
means.  “Log” clearly refers to the logarithm of Local Rating. Gray’s computer code defines 
“Local Ratings” as the ratio of local household viewing divided by total subscribership.  It is 
unclear why Gray is using total subscribership (the sum of local and distant subscribership) to 
measure local viewership and Gray offers no justification for doing so. 
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classified all 7.7 million records as “missing” and would have excluded them from his 

regression analysis.  Whatever the ultimate reason, Gray did not apply the “Log of Local 

Ratings” independent variable that he said he applied. 

36. Moreover, notwithstanding his stated goal of predicting distant viewership 

based on the relationship between distant viewership and local viewership, Gray did not 

obtain from Lindstrom data that reliably measures local or distant household viewing for 

the Gray Sample Stations.  Rather, the Nielsen data provided by Lindstrom was taken 

from the NPM sample, which is designed to estimate national viewership of broadcast 

programming.  We understand that one cannot, as Gray attempts to do, simply isolate the 

NPM data for given counties and use such data as a proxy for local or distant household 

viewing.  The NPM weighted viewing data are only representative of national, not local, 

viewing.48 

37. Furthermore, even if one assumed that the data that Gray calls “local” is in 

fact a reliable measure of local viewership, the Lindstrom dataset does not contain such 

“local” data for 10.7 million of the 17.4 quarter-hour records of compensable 

programming for which Gray is attempting to predict distant viewing.49  Thus, Gray is 

attempting to predict distant viewership based upon the relationship between distant 

viewership and local viewership, but he lacks data about what he calls local viewership 

(i.e., “Log of Local Ratings”) for 61 percent [=10.7 million/17.4 million] of the records 

underlying Gray Table 2.  In the 3 million records that Gray coded as missing local 

viewing, Gray imputed a value for local viewership by assuming that for each missing 

record that the local viewing would have been the same as the average local viewing for 

																																																								
48 Nathan Testimony, pp. 4-5, 8-9. 
49 Gray codes 7.7 million records as zero and 3 million records as missing. 
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all programs of the same program type shown during the same “time of day”50 block on 

any Sample Station the entire year. 

C. Gray Table 2 “Distant Viewing” Estimates 

38. Gray’s Table 2 is labeled “Distant Viewing Levels and Shares By Royalty 

Year.”  It contains estimates of the “Distant Viewing” and “Share of Distant Viewing” of 

each of the Agreed Categories for each of the years 2010-13.  The column labeled 

“Distant Viewing” in Gray Table 2 is shown only as a whole number with no 

corresponding metric.  For example, Total Distant Viewing in 2010 is shown as 

“1,149,455.”  According to Gray, Program Suppliers’ “Distant Viewing” accounts for 

585,521 of the 1,149,455.  

39. Gray does not explain what unit of measurement is reflected in the 

“Distant Viewing” column. The “Distant Viewing” number reflects the number of 

households that Gray predicts viewed any portion of a quarter-hour of compensable 

programming that CSOs retransmitted during 2010-13 based on the Lindstrom NPM 

sample.  The Gray counts of distantly viewing households do not distinguish between one 

household watching 120 minutes (i.e., eight quarter-hour records) of a program and eight 

households each watching 1 minute of the same program (i.e., eight total viewing 

minutes) — in both cases the Gray data would report eight distantly viewing households 

even though the actual viewing minutes differ by a factor of 15. 

40. As explained above, Gray does not account for what portion of any 

quarter-hour period that a NPM household actually viewed any given program.  Thus, the 

“Distant Viewing” numbers in Gray Table 2 do not accurately reflect the amount of time 

that the predicted NPM households spent watching any of the Agreed Program categories.  

																																																								
50 Gray defines six “time of day” blocks of varying length. 
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Any of the “Distant Viewing” numbers in Table 2 could be off by a factor of as much as 

15.51  Moreover, the estimates in Gray Table 2 are inaccurate because, as explained above, 

Gray ignores the fact that the NPM households have different weights in the Nielsen 

sample.  These estimates cannot, in any event, be projected to the full universe of cable 

households for the Sample Stations. 

41. The estimates in Gray’s Table 2 lead to several illogical and anomalous 

results.  As noted above, during 2010-13, WGNA was by far the single largest distantly 

retransmitted station — the WGNA share of distant subscribers (57% to 62%) and fees 

generated (74% to 78%) was predominant for all years 2010-13.52  Yet, Gray’s Table 2 

would allocate only about 1 percent of the 2010-13 royalties to all of the compensable 

programming on WGNA.  See Figure 1. 

																																																								
51 Gray’s regression analysis uses 18.5 million distant viewing minutes (as Gray coded it from the 
Lindstrom NPM data).  However, the Lindstrom data only report 11.3 million viewing minutes.  
The difference (7.2 million) is a function of Gray treating any minute of viewing within a 15-
minute period as 15 minutes of viewing. 
52 “One of CDC’s ongoing projects is to provide a means to match royalty payments documented 
on the Statements of Account to individual signals. This process allows the CDC to estimate how 
much of the royalty fund was attributable to each signal, or, when aggregated, to each signal type. 
These apportioned royalties have been referred to in prior distribution proceedings as ‘fee 
generation’ or ‘fees-gen.’” Exhibit CCG-4 (p. 3), Written Direct Testimony of Jonda Martin.  
CDC also determined the number of cable subscribers that receive each station on a distant signal 
basis.  It then aggregates these numbers to reflect total distant subscribers (which double counts 
those subscribers who receive multiple stations).  The figures in this section use the CDC data on 
fee-gen and total distant subscribers as reported in the dataset utilized by Gray Table 2. 
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Figure	1:	Gray’s	Prediction	For	WGNA	Viewing	vs.	WGNA’s	Share	of	Distant	
Subscribers	and	Fees	Generated	

 

42. There is a similar disconnect between Gray’s Table 2 results and the facts 

concerning Gray’s Stratum 5 stations.  Stratum 5 includes the largest stations by distant 

subscribership in Gray’s sample (29 in 2010, 29 in 2011, 45 in 2012, and 46 in 2013).  

Appendix A, Table-A1.  Figure 2 shows that these large stations in Stratum 5 had 

approximately 73 percent of the total distant subscribers and 84 percent of the total fees 

generated from all stations in 2010-13.  Yet, Gray Table 2 predicts that the compensable 

programming on the largest Stratum 5 stations account for only approximately 18 percent 

of the 2010-13 distant viewing.  In addition to the fact that 18 percent is 

disproportionately small, it is made up largely of programming on stations other than 

WGNA, even though WGNA is responsible for most of the distant subscribership and 

most of the fees generated for the Stratum 5 stations. 
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Figure	2:	Gray’s	Prediction	For	“Stratum	5”	Viewing	vs.	
“Stratum	5”	Share	of	Distant	Subscribers	and	Fees	Generated	

  

43. Gray Table 2 also produces illogical results for the smallest stations whose 

programming was distantly retransmitted.  Gray’s Stratum 1 contains the 706 smallest 

stations (in 2011) with distant subscribers ranging from only one distant subscriber to a 

maximum of 6,464 distant subscribers — these 706 stations average 2,110 distant 

subscribers per stations.53, 54  These 706 small stations in Stratum 1 had only 2 percent of 

																																																								
53 Consider the example of KUNW-LP, a small Stratum 1 station located in Yakima, WA.  This 
station had only  distant subscribers in 2013 (  of total distant subscribers) and $  
fees generated (  of total fees generated).  Yet, the Lindstrom NPM sample data used by 
Gray report  distant viewing households (unweighted), as compared to 1 single distant 
viewer for WGNA in 2013.  Gray’s uses his regression analysis (along with his sampling 
weights) to extrapolate his estimates of KUNW-LP to a larger population of Stratum 1 stations 
that Gray did not sample.  Gray multiples his prediction for KUNW-LP by 41.68 to extrapolate 
his prediction of 41.68 Stratum 1 stations that he did not sample — Gray estimates KUNW-LP 
(as 41 similar stations he did not sample) are responsible for 17.63 percent of all distant viewers 
in 2013 (99,750 weighted distant viewing households), even though the 792 stations in Stratum 1 
in 2013 together only comprised approximately 1.5% of distant subscribership and 1.4% of fees 
generated. 
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the total distant subscribers and only 1.9 percent of the total fees generated from all 1,338 

stations in 2011.55  However, Gray Table 2 would allocate 21.1% of the cable royalties 

for 2011 to these smallest stations.56  The results are similar for 2010 and 2012-13.  See 

Figure 3. 

Figure	3:	Gray’s	Prediction	For	Stratum	1	Viewing	vs.	
Stratum	1	Share	of	Distant	Subscribers	and	Fees	Generated	

 

																																																																																																																																																																					
54 In 2010, Gray coded 6 stations — WFXS-DT, KRPV-DT, WBMM-DT, KVIA-DT, KTFT-LP, 
and WWPX-DT—as having  distant viewers.  Individually and cumulatively, these six 
stations are small with only  distant subscribers (  percent of the total distant 
subscribers) and $  fees generated (  percent of the total fees generated).  Yet Gray 
predicts that these 6 stations, when weighted to the entire universe (based on the Gray sampling 
weights), account for 3.62 percent of the distant viewing share in Gray’s Table 2.  Gray therefore 
predicts that these six stations (with zero distant viewing in the Lindstrom NPM data) have a 
larger share (in Gray Table 2) than all of the JSC programming. 
55 Dr. Gray only sampled 21 of these 706 stations in Stratum 1.  Dr. Gray uses his predictions for 
these 21 small stations to estimate the impact of 706 CSOs in Stratum 1. 
56 More than 50% [=(13.4%+10.1%)/45.5%] of the distant viewing share allocated to the Program 
Suppliers in Gray Table 2 comes from stations in Stratum 1 and 2.  Likewise, Stratum 1 and 2 
stations contribute 4 times more [=(13.4%+10.1%)/5.9%] to the Gray Table 2 Share for Program 
Suppliers than do Stratum 5 stations. 
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44. Similarly illogical are the results in Gray’s Table 2 regarding paid 

programming (or “infomercials”).  Table 7 shows that in three of the four years at issue, 

Gray Table 2 estimates that paid programming should receive more royalties (up to 

double) than all royalties for sports programming combined.  

	Table	7:	Dr.	Gray’s	Estimated	Distant	Viewing	Shares	for	
Sports	Programming	v.	Paid	Programming		

 Sports 
Programming 

Paid 
Programming 

Paid Programming 
Divided by JSC 

2010 2.13% 4.37% 205%	
2011 2.57% 4.62% 180%	
2012 2.06% 2.85% 138%	
2013 4.76% 2.83% 59%	

Average 2.88% 3.67% 146%	
    

45. We compared Gray’s predicted number of distantly viewing households to 

the number of distant viewing households reported in the Lindstrom dataset.  If Gray’s 

annual predicted distant viewing by station were reliable (which it is not), then the vast 

majority of the Gray distant viewing data (as reported in the Lindstrom NPM data) would 

fall within the confidence interval of Gray’s predictions.  We compared the viewing data 

as reported by Lindstrom to the confidence interval surrounding Gray’s predicted distant 

viewing households in 2013— the annual distant viewing total reported by Lindstrom for 

144 of 146 stations were outside of the confidence interval of the distant viewing 

predicted by Gray — this is a failure rate of 98.6 percent. 

46. In sum, Gray Table 2 produces illogical results that are a reflection of 

Gray’s attempt to use NPM data for a purpose it was not designed, an inadequate data set, 

and a regression analysis that exacerbates rather than solves the issues with the data set.   

 

	

PUBLIC VERSION



 Wecker Report A-1 

	 Appendix A: Dr. Gray’s Sampling Methodology 

Table	A-1:		Number	of	Stations	In	Each	Stratum	(including	sampled	and	non-
sampled	stations)	

Stratum 2010 2011 2012 2013 Total 

Stratum	1 632 706 759 792 2889	
Stratum	2 310 325 317 315 1267	
Stratum	3 158 162 156 149 625	
Stratum	4 110 116 105 96 427	
Stratum	5 29 29 45 46 149	
Overall 1239 1338 1382 1398 5357	

 

Table	A-2:		Average	Distant	Subscribers	by	Station	
Stratum 2010 2011 2012 2013 Total 

Stratum	1 	2,287	 	2,110	 	1,684	 	1,275	 	1,808		
Stratum	2 	13,000	 	12,307	 	10,020	 	8,842	 	11,043		
Stratum	3 	37,782	 	34,851	 	29,432	 	26,708	 	32,298		
Stratum	4 	98,277	 	99,891	 	83,692	 	71,774	 	89,171		
Stratum	5 	1,749,532	 	1,803,635	 	1,222,140	 	1,175,052	 	1,423,426		

 

Table	A-3:		Percent	of	Total	Distant	Subscribers	by	Stratum	
Stratum 2010 2011 2012 2013 Total 

Stratum	1 2.0% 2.0% 1.8% 1.5% 1.8%	
Stratum	2 5.5% 5.3% 4.4% 4.1% 4.8%	
Stratum	3 8.2% 7.5% 6.3% 5.8% 7.0%	
Stratum	4 14.8% 15.4% 12.1% 10.0% 13.1%	
Stratum	5 69.5% 69.7% 75.5% 78.7% 73.2%	

 

Table	A-4:		Probability	of	Sampling	a	Station	(i.e.,	Percent	of	Stations	Sampled)	
Stratum 2010 2011 2012 2013 Average 

Stratum	1 3.5% 2.8% 2.5% 2.4% 2.8%	
Stratum	2 7.4% 6.5% 5.4% 6.3% 6.4%	
Stratum	3 19.0% 14.2% 12.8% 14.8% 15.2%	
Stratum	4 44.5% 51.7% 48.6% 45.8% 47.8%	
Stratum	5 100% 100% 100% 100% 100%	
Overall 12.3% 11.4% 11.0% 10.8% 11.4%	
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Table	A-5:		Total	Sampled	Stations	
Stratum 2010 2011 2012 2013 Total 

Stratum	1 22 20 19 19 80	
Stratum	2 23 21 17 20 81	
Stratum	3 30 23 20 22 95	
Stratum	4 49 60 51 44 204	
Stratum	5 29 29 45 46 149	
Overall 153 153 152 151 609	
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Appendix	B:	Distant	Viewing	Household	Counts	for	all	17.4	Million
Compensable	Records	in	the	Gray	Data

Record	
Count %

Record	
Count %

Record	
Count %

Record	
Count %

Record	
Count %

No	Data 3,929,052 93.15% 4,146,822 94.18% 4,001,602 93.72% 4,310,179 95.27% 16,387,655 94.10%
1 233,831 5.54% 215,158 4.89% 228,185 5.34% 183,434 4.05% 860,608 4.94%
2 41,953 0.99% 31,542 0.72% 31,570 0.74% 23,243 0.51% 128,308 0.74%
3 9,608 0.23% 6,760 0.15% 5,975 0.14% 4,930 0.11% 27,273 0.16%
4 2,514 0.06% 1,861 0.04% 1,446 0.03% 1,262 0.03% 7,083 0.04%
5 733 0.02% 692 0.02% 453 0.01% 464 0.01% 2,342 0.01%
6 278 0.01% 230 0.01% 200 0.00% 223 0.00% 931 0.01%
7 82 0.00% 98 0.00% 100 0.00% 114 0.00% 394 0.00%
8 37 0.00% 60 0.00% 33 0.00% 65 0.00% 195 0.00%
9 6 0.00% 31 0.00% 13 0.00% 21 0.00% 71 0.00%
10 2 0.00% 20 0.00% 6 0.00% 14 0.00% 42 0.00%
11 7 0.00% 8 0.00% 2 0.00% 17 0.00%
12 2 0.00% 5 0.00% 1 0.00% 8 0.00%
13 3 0.00% 3 0.00%
14 1 0.00% 2 0.00% 3 0.00%
36 1 0.00% 1 0.00%
39 1 0.00% 1 0.00%
43 1 0.00% 1 0.00%

Total: 4,218,107 100% 4,403,291 100% 4,269,586 100% 4,523,952 100% 17,414,936 100%

Overall	2010-13Distant	
Viewing	

Households

2010 2011 2012 2013

Wecker Report B-1
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Appendix	C:	Lindstrom	NPM	Data	For	WGN	Records	Used	By	Gray	Data
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Appendix	D:	All	Gray	WGN	Records	With	Any	Distant	Viewing
(Based	On	Lindstrom	Data)
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Appendix	E:	Gray	Data	by	Year,	Stratum,	and	Call	Sign

Year	2010

St
ra
tu
m

Call	Sign Distant	
Subscribers

Records	in	
Gray	Data

Lindstrom	
NPM
Local

Lindstrom	
NPM	
Distant

Gray	
Predicted	
Distant

Lindstrom	
NPM	Distant

Gray	
Predicted	
Distant

All All 56,297,633			 4,218,107		 10,400,000		 363,077					 418,249					 737,307							 1,149,454		

Year	2010

St
ra
tu
m

Call	Sign Distant	
Subscribers

Records	in	
Gray	Data

Lindstrom	
NPM
Local

Lindstrom	
NPM	
Distant

Gray	
Predicted	
Distant

Lindstrom	
NPM	Distant

Gray	
Predicted	
Distant

5 All 50,500,066			 901,530					 3,466,408				 204,620					 197,543					 175,376							 173,090						
4 All 4,441,493					 1,370,037		 4,197,193				 129,181					 146,427					 247,095							 289,331						
3 All 995,082									 689,546					 1,219,122				 10,736							 41,359							 47,213									 197,660						
2 All 314,730									 622,972					 627,425								 12,113							 23,947							 119,810							 273,922						
1 All 46,262											 634,022					 912,513								 6,427									 8,974									 147,812							 215,452						

Household	"Viewing"	
Projected	to	All	Stations

Household	"Viewing"	from	Gray	
Sample	Stations

Household	"Viewing"	from	Gray	
Sample	Stations

Household	"Viewing"	
Projected	to	All	Stations
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Appendix	F:	Average	Distant	Metrics	for	Sample	Stations	2010-13
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Appendix	G:	Select	WGN	Data	For	Distant	Viewing	Households	Provided	By	Nielsen	To	MLB
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ar

All	Sample	
Stations

(Same	as	Table	2)

Only	Sample	
Stations	with	
Lindstrom	data

All	Sample	
Stations

(Same	as	Table	2)

Only	Sample	
Stations	with	
Lindstrom	data

can 2010 22,577 9,162 13,610 1.96% 0.94% 1.85%
com 2010 181,958 154,681 200,288 15.83% 15.92% 27.16%
dev 2010 13,598 10,381 1,806 1.18% 1.07% 0.25%
ps 2010 585,521 467,672 288,844 50.94% 48.14% 39.18%

public 2010 321,335 308,085 222,151 27.96% 31.71% 30.13%
sports 2010 24,466 21,441 10,607 2.13% 2.21% 1.44%

1,149,455 971,422 737,307 100% 100% 100%

can 2011 39,472 9,637 11,560 3.93% 1.14% 2.01%
com 2011 121,186 98,428 79,286 12.06% 11.68% 13.81%
dev 2011 24,497 19,214 2,542 2.44% 2.28% 0.44%
ps 2011 501,580 417,924 242,735 49.92% 49.60% 42.28%

public 2011 292,267 276,981 220,239 29.09% 32.87% 38.37%
sports 2011 25,803 20,411 17,697 2.57% 2.42% 3.08%

1,004,804 842,594 574,059 100% 100% 100%

can 2012 37,007 13,289 10,634 3.58% 1.52% 1.66%
com 2012 159,938 107,645 127,226 15.48% 12.33% 19.87%
dev 2012 11,032 10,940 1,088 1.07% 1.25% 0.17%
ps 2012 373,313 329,210 176,854 36.14% 37.71% 27.62%

public 2012 430,093 391,148 309,541 41.64% 44.80% 48.33%
sports 2012 21,596 20,856 15,077 2.09% 2.39% 2.35%

1,032,980 873,088 640,419 100% 100% 100%

can 2013 38,340 11,014 10,611 5.16% 1.83% 1.88%
com 2013 78,754 63,413 82,545 10.61% 10.54% 14.59%
dev 2013 8,160 6,595 4,565 1.10% 1.10% 0.81%
ps 2013 334,733 263,661 266,799 45.09% 43.81% 47.15%

public 2013 247,143 223,391 181,818 33.29% 37.12% 32.13%
sports 2013 35,303 33,718 19,528 4.76% 5.60% 3.45%

742,435 601,792 565,866 100% 100% 100%

can all 137,396 43,101 46,416 3.5% 1.3% 1.8%
com all 541,836 424,168 489,345 13.8% 12.9% 19.4%
dev all 57,286 47,130 10,002 1.5% 1.4% 0.4%
ps all 1,795,148 1,478,467 975,231 45.7% 45.0% 38.7%

public all 1,290,838 1,199,604 933,749 32.8% 36.5% 37.1%
sports all 107,169 96,425 62,909 2.7% 2.9% 2.5%

3,929,673 3,288,895 2,517,651 100% 100% 100%

Appendix	H:	Gray	Table	2
Gray	Predictions	vs	Gray	Data

Total	Viewing Percent	of	Viewing

Gray	Table	2	Totals	of	Distant	
Viewing	from	Gray	Regression	

Predictions

Gray	Table	2	Shares	of	Distant	
Viewing	from	Gray	Regression	

Predictions

Distant	Viewing	
According	to	

Lindstrom	Data
(Only	Sample	
Stations	with	

Lindstrom	data)

Distant	Viewing	
According	to	

Lindstrom	Data
(Only	Sample	
Stations	with	

Lindstrom	data)
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Qualifications 

Testimony of Roger L. Werner, Jr. 
President and Chief Executive Officer 

Prime Sports Ventures, Inc. 

ROGER WERNER 
PRESIDENT & CEO 

I am President and Chief Executive Officer of Prime Sports 
Ventures, Inc., which with TCI (the nation's largest cable MSO), 
and Group W/Westinghouse Broadcasting Co. owns five regional sports 
networks and Prime Network, a national sports service. Prime 
Network provides professional, collegiate and amateur sports 
programming to many regional sports networks (such as Home Team 
Sports, Prime Ticket and Madison Square Garden Network), which 
collectively serve more than 22 million cable subscribers 
throughout the United States. 

Before joining Prime Sports Ventures in September of 1990, I 
was President, Chief Executive Officer and a member of the Board of 
Directors of ESPN, Inc. a 24-hour sports programming channel 
delivered via satellite to cable operators and other non-broadcast 
distribution systems. ESPN now reaches in excess of 56 million 
cable subscribers, more than any other cable network. My 
involvement with ESPN began in 1980, when I was a consultant with 
McKinsey and Company working on the development of ESPN's original 
business plan. During the years 1981 through 1988, I held various 

. positions with ESPN, including Executive Vice President and Chief 
Operating Officer. I was appointed President and CEO of ESPN i~ 
August 1988 after spending a brief period with ESPN's parent 
company as Executive Vice President of the ABC Television Network 
Group. As part of my responsibilities at Prime Sports Ventures, 
ESPN and ABC, I have had considerable involvement in the 
acquisition of various types of sports and entertainment 
programming for delivery to the cable industry, including Major 
League Baseball, NBA Basketball, NHL Hockey, college basketball and 
college football. I also have been directly involved in the 
marketing of that programming to the cable industry. I am thus 
knowledgeable about the value that cable operators, advertisers and 
cable networks place on different types of programming. I have 
made numerous business-related decisions,with significant economic 
consequences based upon that knowledge. 

PRIME SPORTS VENTURES• 10000 SANTA MONICA BOULEVARD• LOS ANGELES• CALIFORNIA 90067 • TEL (213) 286-3800 • FAX (213) 286-3875 
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While at Prime Sports and ESPN, I have had a substantial 
amount of contact with cable operators. I was elected to serve on 
the Board of Governors of the National Academy of Cable Programming 
effective January 1988. In May 1989, I was elected to serve on the 
National Cable Television Association Board of Directors. In 1987, 
I was presented the Cable Advertising Bureau President's Award for 
Outstanding Service to the Cable Industry. 

Purpose of Testimony 

I understand that the purpose of this proceeding is to divide 
the 1989 cable television compulsory licensing royalties among the 
copyright owners of programming carried on superstations and other 
distant signals. I have been advised that, in past proceedings, 
the Tribunal used "viewing" data as the principal basis for 
determining the relative values of this programming, and thus the 
amounts to be allocated each of the copyright owner groups. It has 
been explained to me that, for purposes of these proceedings, 
"viewing " refers to 1) the average number of cable households that 
watch a distant signal program during a quarter hour multiplied by 
2) the total number of quarter hours that program was broadcast. 

I have been asked by the Joint Sports Claimants (Major League 
Baseball, the NBA, the NHL and NCAA) to present my opinion 
concerning the relationship between "viewing" and the value that 
the cable industry attaches to programming. 

Program "Viewing" vs. Program Value 

I will consider the issue first from the standpoint of a'cable 
network, such as ESPN which seeks to maximize the total revenues it 
generates from cable system subscriber fees and advertising 
revenues. ESPN's revenues are nearly equally split between 
subscription fees and advertising sales. Because audience-related 
data are important to advertisers such data also are important to 
ESPN in determining the value of particular programming. However, 
the amounts that ESPN pays for its programming are not reflected in 
"viewing" data. For example, based on information supplied to me 
by the Office of the Commissioner of Baseball, I understand that 
Baseball's telecasts on ESPN represented a less than a 15 percent 
share of the total "viewing" generated by ESPN programming in 1990. 
The payments made by ESPN for those telecasts (rights fees plus 
production costs) amount to more than 30 percent of ESPN's total 
1990 program budget (i.e., the expense incurred by ESPN for the 
telecast of all its 1990 programming). 
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The reason "viewing" does not equate with value is that 
"viewing" considers only size of audience and number of hours 
broadcast. Thus, it fails to account for several factors that 
determine the value of a program to ESPN, its advertisers and, most 
importantly, its cable system carriers such as: 1. audience 
demographics (age, sex, income) and their impact on a cable 
operator's local ad-sales effort; 2. The importance of uniqueness 
or exclusivity to a program's perceived value (live sports events, 
unlike feature films or off-network TV shows, are not 
simultaneously available on competing networks, on video cassettes 
or in theaters); 3. The blue-chip brand image's of established 
sports which help promote cable generally, and help attract new 
subscribers to the medium. 

In my opinion, "viewing" is even less useful in measuring the 
value to cable operators of programming on superstations and other 
distant signals. Cable operators do not sell adv2rtising time on 
distant signals and thus they have little concern , ... .:>out the size of 
the audience generated by distant signal programming nationally or 
locally. Their sole concern is with attracting and retaining 
paying subscribers. Programs that generate large "viewing" numbers 
are not necessarily the same ones that attract and retain 
subscription purchase decision makers. 

For example, in 1989 USA Network (which consisted primarily of 
movies and syndicated programs) delivered audiences that, on 
average, were some 20 to 25 percent larger than those delivered by 
ESPN (7 A.M. to 1 A. M.). Nevertheless, according to a 1989 survey 
of cable operators conducted by Myers Marketing & Research, the 
cable industry ranked ESPN as the most important basic cable 
network in terms of its ability to attract and to retain 
subscribers. Furthermore, cable operators paid almost twice as 
much to carry ESPN as they paid to carry USA Network. ESPN charged 
cable systems a carriage fee of some 32 cents per subscriber per 
month in 1989. (The ESPN fee was up from only 4 cents in 1979.) 
USA Network's fee, on the other hand, was 18 cents per subscriber 
per month. Although ESPN has the highest affiliate fee of any 
basic cable network, more cable systems (with more subscribers) are 
affiliated with ESPN than with any other basic cable network. 
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ESPN' s significant growth and acceptance by the cable industry 
during the 1980's mirrors the growth in popularity of the major 
televised sports in that period -- a fact which is also reflected 
in the escalation of sports rights fees (witness, for example the 
$400 million deal between Baseball as ESPN concluded in 1989). In 
summary, sports programming is generally most important to those 
persons who are principally responsible for deciding whether to 
subscribe or to continue subscribing to cable. The intensity and 
economic importance of this loyalty is not apparent in "viewing" 
numbers which are primarily a function of the large volume of 
available entertainment programming hours. 
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statement of Dr. Stevens. Wildman 

I am Director of the Program in Telecommunications 

Science, Management and Policy and am an Associate Professor 

in the Department of Communication Studies at Northwestern 

University. I received'my Masters and Doctorate in Economics 

from Stanford University and hold a B.A. in economics from 

Wabash College. Following completion of my graduate work, I 

was an Assistant Professor in the Department of Economics at 

the University of California at Los Angeles from 1979 to 1983 

and served as a consultant to the Rand Corporation from 1981 

to 1983. I was a Senior Economist with Economists 

Incorporated from 1983 to 1988, and since 1988 I have been at 

Northwestern University. I have continued to consult since 

returning to academia and since 1994 I have been a principal 

in the Law and Economics Consulting Group, Inc. Additional 

information about my professional background and 

qualifications is presented in my curriculum vitae, which is 

attached to this Statement. 

I testified before the Copyright Royalty Tribunal in 

1985 as part of the 1983 Cable Royalty Distribution 

Proceeding. In general, my research, publications, and 

consulting work have focused on the analysis of markets for 

various communication services. I have authored and co­

authored numerous articles and book chapters on communication 

industries and I have co-authored two books dealing with 
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various economic and policy issues that arise in markets for 

video products, such as television programs and motion 

pictures. My most recent book is Video Economics, which I 

co-authored with Bruce M. Owen. This book provides an 

extensive analysis of the cable and broadcast markets for 

television programs. 

I. CABLE OPERATORS, NOT SUBSCRIBERS, ARE THE RELEVANT 
ACI'ORS rn THE CABirE DISTANT SIGNAL MARKETPLACE, 

In determining how a competitive market for cable 

retransmission of distant broadcast signals would work, it is 

important to recognize that cable systems, not viewers, would 

be the buyers in this market. Viewers do not make direct 

payments to program owners for the programs they receive by 

cable. Rather, cable systems purchase retransmission rights 

to program services, such as cable networks and distant 

broadcast stations, which in turn contract with program 

suppliers for the right to put together organized and 

systematic schedules of programs for viewers. Therefore, it 

is the demands of cable systems for programs and program 

services that would directly determine the earnings of 

copyright holders. Of course, subscriber preferences are 

reflected in cable systems' demands for programs supplied by 

program services; but subscriber demand is relevant to the 

determination of appropriate payments for programs on distant 

JSC WRITTEN REBUTTAL STATEMENT

PUBLIC VERSION



-3-

signals only as it is filtered through the profit-maximizing 

calculus of cable system operators (CSOs). 

For reasons explained below in Section II, there is no 

reason to expect measures of viewer preferences among 

different types of programs to be a good proxy for cable 

system operators' demands for these programs. The best 

evidence of the prices that likely would be paid for programs 

on distant signals in the absence of a compulsory license is 

a measure of what CS0s would be willing to pay for the 

programs on those signals. Such willingness to pay is a 

reflection of the amounts CSOs expect those signals to 

contribute to their own net revenues. 

All market transactions are based on just such 

subjective evaluations by marketplace actors. Therefore, 

even if CSOs are, by some external measure, mistaken to some 

degree in their assessments of subscriber demand, their 

experience-based evaluations will still determine how much 

they are willing to pay for programs. Furthermore, these 

experience-based evaluations often reflect factors that, due 

to common measurement and data problems, cannot be captured 

in statistical models. At any rate, it is these evaluations 

that would determine the earnings the suppliers of these 

programs would receive in the hypothetical competitive 

marketplace. 
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II. MEASURES OF SUBSCRIBER DEMAND, EVEN IF PROPERLY 
REFLECTING PERCEIVED VALUE TO SUBSCRIBERS, ARE NOT 
THEORETICALLY SOUND lNDICES OF HOW MUCH CABLE OPERATORS 
WOULD BE WILLING TO PAY FOR SUCH PROGRAMS, 

Because a CSO's demand for programming is a derived 

demand based on the demands of potential subscribers, 

measures of subscriber demand are necessarily a step removed 

from the operator demands reflected in transactions with 

program services. As a result, attempts to measure the 

demands of viewers and subscribers cannot provide as accurate 

an assessment of what cable systems would be willing to pay 

for programs as measures that directly assess CS0s' 

valuations of these programs. 

The extent to which otherwise equally accurate measures 

of viewer preferences among programs will differ from 

measures of cable systems' demands for these programs is a 

function of the manner in which viewer demands are aggregated 

by CSOs and program services such as over-the-air television 

stations and cable networks. It is important to recognize 

that cable system operators contract with program services 

for the supply of pre-programmed channels. Distant signal 

programs are components of program bundles (broadcast station 

schedules) that CSOs then incorporate in larger bundles of 

channels that are sold as service packages to subscribers. A 

consequence of this bundling process is that it is unlikely 

that information about subscriber willingness to pay for 
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various types of programs individually on distant signals 

would accurately reflect the value of those programs to cable 

systems. 

Cable system operators create bundles of channels to 

aggregate the demands of viewers with very different 

preferences among the bundled channels in such a way that 

more of what individual subscribers would be willing to pay 

for the channels (and programs) provided can be collected 

than would be possible if the components were priced and sold 

individually. As the following example shows, the way in 

which subscriber demands are aggregated through bundling 

makes viewer "avidity" measures inherently unreliable as 

guides to the relative market values of different types of 

programs. 

Consider a cable system serving two types of 

subscribers, type l's and type 2's, that must fill two vacant 

channels with two of three types of programming -- Sports, 

News, and Weather. Type 1 subscribers are serious sports 

fans with a moderate interest in weather and only slight 

interest in news. Type 2 subscribers are less avid sports 

fans who value news nearly as much as sports and have only a 

slight interest in weather. The amount each subscriber would 

be willing to pay for a channel with each type of program if 

it were sold by itself is shown in Table 1. 
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TabJe 1 

SUBSCRIBERS' WILLINGNESS TO PAY FOR INDIVIDUAL PROGRAMS 

Programming Twe 1 Subscriber Twe 2 Subscriber 

Sports 14 8 

News 4 7 

Weather 7 4 

For the sake of simplicity, assume there is one of each 

twe of subscriber and the system offers Sports and News. It 

is easy to see that the system's revenues are higher if it 

sells Sports and News as a bundle for a single price than if 

it prices and sells individually any two of the three program 

services. If News and Sports are sold individually, the 

system can produce revenue of at most 24, by selling Sports 

for 8 and News for 4. At these prices, each subscriber would 

purchase both channels. 1 However, if the system packages News 

with Sports and sells the two as a bundle for 15, both 

subscribers will again buy the package, but revenue is 

increased to 30. Similarly, the cable system could earn 24 

by selling Sports and Weather individually if it priced 

Sports at 8 and Weather at 4. On the other hand, selling 

Sports and Weather as a bundle would not increase system 

1 If the system were to price the channels at their 
respective maximum values, it would sell one Sports channel to 
Subscriber 1 for 14, and one News channel to Subscriber 2 for 8, 
for a total revenue of 22. 
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revenues because the maximum price for the bundle is 

Subscriber 2's aggregate valuation of 12. 

While simple, this example illustrates the analytical 

points made above regarding the pitfalls of measuring 

viewers' preferences for programs to gauge how much cable 

system operators would be willing to pay for them. If 

measured by viewer valuations, News and Weather would appear 

to be equally valuable to the cable system because each is 

worth 4 to one of the viewers and 7 to the other. Yet their 

contrioutions to the revenue the system can earn are vastly 

different because News bundled with Sports is worth much more 

than Weather bundled with Sports, and the News-Sports bundle 

substantially increases the revenue the system can earn 

relative to what is possible with two channels sold 

independently. Measures of viewer "avidity" can pick up 

neither the synergies realized through bundling nor the 

possibility that programs with similar avidity ratings may 

make dramatically different contributions to the bundles of 

programs and channels sold by cable systems. 

While it is the case that CSO and cable subscriber 

surveys presented to the Copyright Royalty Tribunal in the 

past showed somewhat similar overall rank-order value 

assignments by CSOs and subscribers, the two types of surveys 

do produce different allocations of value among different 
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types of programs. Therefore, in comparing the two types of 

surveys it is important to remember that from an analytical 

perspective, the two approaches are not close substitutes for 

each other. Because CSOs are the purchasers in the relevant 

marketplace and subscriber demands are filtered through them, 

the CSO survey results must be considered more primary and as 

more directly relevant to the determination of appropriate 

compensation than the subscriber surveys. 

III. MEASURES OF SUBSCRIBER VIEW!NG SHARES HAVE 
LITI'LE, IF .ANY, VALUE AS nIDICATORS OF PROGRAM 
VALUE m THE DISTANT SIGNAL MARKETPLACE, 

Apart from measuring the activities of a group -­

subscribers -- that does not directly participate in the 

cable distant signal marketplace, cable viewing share studies 

say nothing about preference intensity (or viewer willingness 

to pay for programs), which must be considered by CSOs in 

assessing the demand for cable services. Audience measures 

were developed to meet the needs of advertiser-supported 

broadcast services. For services relying primarily on 

advertiser support, audience size is a useful gauge of a 

program's contribution to revenue and profits. But cable 

systems do not benefit from advertising on distant signal 

stations. Hence, viewing measures are irrelevant to the 

value of distant signal programming to CSOs. 
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Moreover, studies measuring gross amounts of viewing say 

nothing about the value of a program to cable subscribers. 

This fact is illustrated by situations where cable operators 

cancel programming services with low viewing overall, but 

receive intense complaints from cable subscribers for whom 

the programming service was important. 

Finally, viewing studies say nothing about the values of 

different types of programs as components of the program 

bundles cable systems sell to viewers. If anything, as 

discussed below, we would expect that the types of programs 

accounting for the largest fraction of the viewing audience 

on distant signals to have the least value to cable systems 

at the margin. Thus, a viewing measure based on gross 

percentage shares of household viewing hours would tend to 

provide results that are inversely correlated with the 

appropriate measures of the relative values of distant signal 

programs. 

rv. LARGE-AUDIENCE PROGRAMS m PLENTIFUL SUPPLY m 
THE BROADCASI' MARKETPLACE WILL TEND TO BE LF.SS 
HIGHLY VALUED IN THE CABI:E W+BKETPI:M'E I 

The nature of competition among over-the-air 

broadcasters is such that the types of programs that draw the 

largest audiences are likely to be oversupplied relative to 

the benefits they provide viewers. The theoretical 

explanation for why advertiser-supported broadcasters tend to 
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oversupply the types of programs that appeal to the broadest 

segments of the mass audience is well known and has been 

understood at least since Peter 0. Steiner wrote about it in 

1952. 2 Steiner developed his economic model of programming 

strategy to explain the common observations that competing 

ad-supported broadcasters all seemed to provide the same 

types of programs and had very little diversity in their 

schedules, leaving audience demands for differentiated fare 

unfulfilled. Steiner's insight, which subsequent writers 

have built on, 3 was that dependence on advertiser support 

biased broadcasters toward the supply of the types of 

programs that attract large audiences, even when other types 

of programs were valued more by viewers. 

This bias in favor of mass appeal programs exists 

because advertisers pay broadcasters for the audiences they 

deliver, but not for the value viewers place on their 

programs. As a result, competing broadcasters may find it 

more profitable to carve up a large audience of, say, one 

million viewers for situation comedies by providing more and 

more indistinguishable look-alike comedies that do little to 

2 P.O. Steiner (1952), "Program Patterns and 
Preferences, and the Workability of Competition in Radio 
Broadcasting." Quarterly Journal of Economics 55: 194-223. 

3 This literature is reviewed and extended in Chapters 3 and 4 
of my book with Bruce M. Owen, Video Economics, Harvard 
University Press, 1992. 
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increase viewer satisfaction, than to provide opera for an 

audience of fifty thousand viewers who want to see opera very 

badly. New situation comedies will be provided instead of 

operas as long as their shares of the mass audience for 

sitcoms is larger than the audience for an opera -- even 

though the new comedies just cannibalize the existing sitcom 

audience and to viewers seem little different from situation 

comedies already available. 

Elaborations on Steiner's model have shown that if there 

are enough competing broadcasters, eventually the audience 

for an additional mass appeal program will be so small that 

it will be just as profitable to provide the types of 

programs·preferred by smaller, minority taste audiences; but 

the duplication of mass appeal programs will still occur. 

However, if the number of advertiser-supported broadcasters 

is too small, programs addressing minority preferences will 

not be provided. 

The growth of cable networks has demonstrated that the 

number of over-the-air broadcasters is severely limited 

relative to the number of channels most viewers would like to 

have. The result is an over-the-air broadcast service 

dominated by mass appeal programs, while minority taste 

audiences don't get the programs they want, even though, if 

it were possible, they would bid some of the channels devoted 
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to mass appeal programs away from mass audience viewers who 

get little value from the marginal mass appeal programs. 

Cable operators respond to this willingness to pay for 

minority taste programming, which can't be expressed in the 

ad-supported television marketplace, by charging for and 

supplying the types of programs that are relatively 

undersupplied by over-the-air broadcasters. 

In addition to its bias against the types of programs 

that small segments of the viewing population may value 

highly, advertiser-supported television is also biased 

against certain types of programs that most viewers may spend 

relatively little time watching, but still value highly. 

News is probably the best example of this type of program. 

News programs are valued for their regular coverage of 

the common run of news events that most people want to know 

about. But viewers also value news programs as sources of 

information of vital interest during emergencies, times of 

crisis, and other unpredictable events of general interest. 

Viewers value highly the assurance that news sources will be 

available with in-depth coverage during such periods. This 

value is reflected, for example, in what CS0s are willing to 

pay to include CNN in their basic cable packages. On a 

regional level, broadcast station news can be a critical and 

highly valued source of information during severe weather, 
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during important legislative debates, and state and local 

elections. But this source of value to viewers cannot 

possibly be reflected in viewing levels during normal 

periods. 

News audiences skyrocketed during the Gulf War, and then 

returned to pre-war levels when the war ended. A similar 

pattern, though more prolonged, was observed during the early 

days of the Simpson trial and the arrest and legal 

maneuvering that preceded it. When viewers value program 

services such as news for their avaiJability as sources of 

information about infrequent and unpredictable events of 

great interest, it makes no more sense to use audience size 

to measure their values to viewers than to measure the 

benefits of fire insurance policies to home owners by how 

frequently they make claims, while ignoring the value of the 

property insured. 4 

Cable importation of distant signals enhances the 

availability value of news coverage to cable viewers by 

making available broadcast news organizations in distant 

markets for which coverage otherwise would not be available 

4 The fact that some goods and services have a 
significant "option value" over and above the benefits consumers 
realize from using them was first pointed out by Burton Weisbrod 
(1964), "Collective-Consumption Services of Individual­
Consumption Goods," ouarterJy JournaJ of Economics, Vol. 78, 471-
477. See also, A. Kahn, The Economics of Regulation, Vol. II, 
Cambridge: MIT Press, 1988, pp. 236-241. 
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or would be much less complete. Networks have traditionally 

relied on bureaus in major markets to increase their ability 

to cover news events where and when they break. With 

increased use of satellite technology by stations as well as 

networks, the broadcast networks' news organizations and news 

networks like CNN have come increasingly to rely on newsfeed 

sharing arrangements with local stations to provide the types 

of coverage once provided by network news bureaus. Cable 

carriage of distant signals allows viewers to access these 

distant sources of news directly and in their most complete 

form. 

The importance of factors other than audience size in 

determining the value of program services to cable systems is 

reflected by the fact that the amounts cable systems pay in 

per-subscriber fees for basic cable networks is not closely 

correlated with audience size for those networks. For 

example, the 1990, 1991, and 1992 average license fees per 

subscriber for ESPN and CNN were substantially higher than 

USA Network's license fee even though USA Network had higher 

average prime time ratings and, except for CNN's higher 

number in the Gulf War year of 1991, higher average 24 hour 

ratings than either ESPN or CNN. 

In sum, economic theory predicts and the behavior of 

cable system operators demonstrates that the syndicated 
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series which are supplied in great quantities in the 

advertising-supported marketplace and account for the largest 

share of time spent viewing distant signals would likely 

receive a share of the total compensation in a free distant 

signal marketplace that is much smaller than their share of 

viewing audience. Conversely, one would expect the news 

programs on distant signals to have much greater value to 

cable system operators than would be reflected in their 

viewing shares. 
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Written testimony on behalf of INTV, King World and Viacom before 
the FCC in Review of the Prime Time Access Rule, Section 
73.658(k) of the Commission's Rules, MM Docket No. 94-123, March 
7, 1995. 
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1990, 1991, and 1992 
Cable Royalty Distribution 
Proceedings , 
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COPYRIGHT OFF1CE 
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Docket No. 94-3 CARP-CD90-92 

DECLARATION 

I, Steven S. Wildman, declare under penalty of perjury that the Statement of 

Steven S. Wildman presented in the 1990-1992 Cable Copyright Royalty Distribution 

Proceeding is true and correct to the best of my knowledge, information and belief. 

Dated: August 15, 1995 
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1. Qualifications 

Testimony of Robert J. Wussle.c 
President -1 Chief Executive Officer 

COMSAT Video Eptemrises. Inc. 

Robert J. Wunter 
President and Chief 
Executive Officer 

COMSAT 
Video Enterprises 

Communications 
SateHite Corporatron 
22300 Cornsat Drive 
Clarksburg, MD 20871 
T e!ephone 301 ~428~ 7373 
Fax 301-353-0274 

Since September 1989 I have been President and Chief Executive Officer 
of COMSAT Video Enterprises, Inc. (CVE), a wholly-owned subsidiary of the 
Communications Satellite Corporation (COM SAT). CVE is the largest provider of 
satellite-delivered entertainment services to the U.S. lodging industry, and is 
engaged in sports and entertainment program acquisition, broadcast services, High 
Definition Television and Direct Broadcast Satellite development. 

Prior to joining CVE, I served as Executive Vice President of Turner 
Broadcasting System, Inc. (Turner Broadcasting) from 1980 to 1987 and Senior 
Executive Vice President from 1987 to 1989. I also was a member of the Turner 
Broadcasting Board of Directors and executive committee, and held the position of 
President of Superstation WTBS. 

Turner Broadcasting is a diversified entertainment company which owns 
and operates four programming services delivered to cable systems, home satellite 
dish owners and SMATV systems via satellite: (I} the Superstation WTBS, which is 
and has been for several years the most widely-carried distant signal; (2) the Cable 
News Network (CNN); (3) Headline News; and (4) Turner Network Television 
(TNT). Turner Broadcasting also is engaged in the business of syndicating feature 
films and television programming. Included within its library are more than 3,700 
feature-length motion pictures (obtained as a result of Turner Broadcasting's 
acquisition of MGM/UA Entertainment Company 111 1986). as well as a number of 
cartoon episodes, short subjects, television series and made~for~television movies. 
In addition, Turner Broadcasting owns the Atlanta Braves maJor league baseball 
club, and holds a limited partnership interest in the Atlanta Hawks professional 
basketball team. 

During my tenure with Turner Broadcasting. I was involved in virrually 
every aspect of WTBS' daily operation, including the devdopment and acquisition 
of programming for WTBS and the marketing of the ,upc,.,,tallon to cable 
operators. My responsibilities also required me to he generally familiar with the 
operations of other program services with which WTBS competed (such as other 
cable networks and superstations), as well as the <.1hle tdevis,on, broadcast, sports 
and syndication industries. 
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[ spent 21 years with CBS, starting in the mail room and eventually 
becoming President of CBS Television Network and CBS Sports. I also have been 
active in several industry organizations. For example, I have served as Chairman 
of the Board of the National Academy of Television Arts and Sciences; Secretary 
to the Board of Governors of the National Cable Television Association (NCT A); 
Chairman of the NCT A National Satellite Network Committee; and Chairman of 
the NCT A Programming Conference. In addition, I have been a member of the 
Board of Governors of the National Academy of Cable Programming; the Board of 
Advisors of the Cable Television Public Affairs Association; and the Executive 
Committee of the Cable Television Advertising Bureau. 

I received the NCTA President's Award in 1983 and Associate's Award 
in 1986. I also have received five Emmy Awards, four Awards for Cable 
Excellence and two international sports awards. 

2. Opinion Concerning Distant Signal Program Values 

The Joint Sports Claimants (Major League Baseball, National Basketball 
Association, National Hockey League and National Collegiate Athletic Association) 
have asked that I offer the Tribunal my opinion concerning the relative value of 
the non-network sports and syndicated programming on WTBS and other distant 
signals carried by cable in 1989. 

I am aware that in the cable royalty distribution proceedings for 1978 
through 1983, the copyright owners of syndicated movies, series and shows 
received from the Tribunal approximately 70 percent of the cable royalty funds. I 
also am aware that the copyright owners of live professional and college sports 
programming received less than one-quarter of the syndicators' award, or 
approximately 15-17 percent. I am advised that these awards were tied largely to 
the amount of distant cable "viewing" generated by each program category (that is, 
the number of hours that each program aired multiplied by the average number of 
cable households watching that program). 

It is my opinion that the Tribunal's awards in the 1978-83 proceedings 
do not reflect the relative values that the cable industry placed upon distant signal 
non-network sports programming, movies, series and shows during those years. In 
my opinion, the Tribunal's past awards undercompensated the owners of live 
sports programs and overcompensated the suppliers of syndicated programs, based 
upon the comparative worth of these programs to the cable industry. I believe 
that, for the year 1989, the sports interest are entitled to a share of cable royalties 
which more closely approximates the share allocated to syndicators - again, based 
on the comparative worth of these programs to the cable industry. 

3. Discussion 

There are several factors which help explain the importance that the 
cable industry has attached to live sports programming - its uniqueness and 
originality; the fact that it is truly first-run; its relatively limited availability; its 
topical nature; its promotability; the loyalty of its followers. Because of these 

PUBLIC VERSION



• 3 • 

factors, live sports programs are critically important to the cable industry's 
principal objective -- convincing consumers to subscribe to. and to continue 
paying $15 to $30 per month for, cable service. They are more important than 
syndicated movies and programs which typically do not appear on distant signals 
until after having bad multiple runs in other media. 

It is, of course, difficult to quantify these factors and to accord relative 
dollar values to the different types of non-network programs on distant signals. 
However, based on my experience in programming WTBS and marketing the 
superstation to cable operators, I believe that sports programming bas a relative 
value significantly greater than that reflected in "viewing" data or past Tribunal 
awards. 

The marketplace value of a program package can be seen in the amounts 
paid to acquire that programming from independent sources. The level of 
licensing fees may be quite different than the amount of "viewing" which the 
program generates. 

For example, in December 1989 Turner Broadcasting agreed to pay 
Columbia Pictures Television approximately $ 10 million for the rights to televise 
1,000 feature films during the years 1990-98 on WTBS and TNT. This was the 
largest movie package ever licensed from a single Hollywood studio in the history 
of basic cable. The package, which included many popular titles such as "Kramer 
vs. Kramer,• "The Big Chill,• "Tootsie,• and "To Sir With Love,• will give Turner 
some 14,000 thousand hours of programming over a nine-year period (assuming 7 
runs per title). 

At approximately the same time that it closed the Columbia deal, Turner 
Broadcasting agreed to pay the NBA a total of $275 million for the rights to 
televise up to 320 NBA games (about 800 hours) during 1990-94 on TNT. In 
other words, the amounts that Turner Broadcasting pays to televise the NBA 
games will be nearly 30 times greater than the amounts paid to televise the 
Columbia movie package - even though that movie package will likely generate 
much greater "viewing" over the run of the contract. 

It might be noted that much of the programming on WTBS in 1989 
consisted of older off-network shows such as the "Beverly Hillbillies,• "Gilligan's 
Island,• "Brady Bunch,• • Andy Griffith,• "Leave It To Beaver,• "Perry Mason,• 
• Sanford & Son• and "Bewitched. • Programs such as these, although they were 
popular and likely generated significant "viewing,• were relatively inexpensive to 
obtain. 

Consider also the amounts that WTBS received from the sale of 
advertising on sports programming. Major sports programming (Braves baseball, 
NBA basketball and SEC football) generated a sigruficant portion of WTBS' total 
ad revenues in 1989, even though it accounted for a relatively small amount of 
broadcast time. Even those revenues did not reflect the full value of sports 
programming to WTBS. 

For example, it does not take into account the sigruficant promotional 
value of the sports programming. In 1989, a significant amount of WTBS' 
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advertising expenditures and promotion opportunities (including those on its sister 
networks of TNT, CNN and Headline News) related to Braves baseball, NBA 
basketball and SEC college football. 

The reason for the emphasis on sports is easy to understand. A principal 
goal of WTBS is to gain access to as many cable systems as possible. We were, of 
course, quite successful in doing this; by 1989, WTBS reached some 93 percent of 
the nation's cable households. The sports programming on WTBS was and remains 
a key ingredient in convincing cable operators to carry the superstation. Indeed, 
Ted Turner recognized early on that sports programming would be key to the 
success of WTBS as a superstation, and thus he purchased the Braves shortly after 
acquiring WTBS in 1970. (Other superstation interests have recognized the same, 
~.Jt,, Tribune (WGN/Cubs) and Gaylord (KTVT/Rangers)). Turner's ownership of 
the Braves assures WTBS of an important block of programming. It also ensures 
that this programming is available at a cost considerably less than outside 
licensing. 
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 I hereby certify that on Monday, August 26, 2019, I provided a true and correct copy of the

Written Rebuttal Testimony of Joint Sports Claimants Vols. II-III - PUBLIC to the following:

 MPAA-represented Program Suppliers, represented by Gregory O Olaniran, served via

Electronic Service at goo@msk.com

 Motion Picture Association of America (MPAA)-Represented Program Suppliers,

represented by Lucy Plovnick, served via Email

 Devotional Claimants, represented by Clifford M Harrington, served via Electronic Service at

clifford.harrington@pillsburylaw.com

 Spanish Language Producers, represented by Brian D Boydston, served via Electronic

Service at brianb@ix.netcom.com

 SESAC, Inc., represented by John C. Beiter, served via Electronic Service at

jbeiter@lsglegal.com

 Major League Soccer, LLC, represented by Edward S. Hammerman, served via Electronic

Service at ted@copyrightroyalties.com

 Settling Devotional Claimants, represented by Jessica T Nyman, served via Electronic

Service at jessica.nyman@pillsburylaw.com

 Multigroup Claimants, represented by Brian D Boydston, served via Electronic Service at

brianb@ix.netcom.com

 Broadcaster Claimants Group, represented by Ann Mace, served via Electronic Service at

amace@crowell.com

 Broadcast Music, Inc. (BMI), represented by Jennifer T. Criss, served via Electronic Service

at jennifer.criss@dbr.com

 National Public Radio, Inc. (NPR) (submitted comment), represented by Gregory A Lewis,

served via Electronic Service at glewis@npr.org



 American Society of Composers, Authors and Publishers (ASCAP) and Broadcast Music,

Inc. (BMI), represented by Samuel Mosenkis, served via Email

 American Society of Composers, Authors and Publishers (ASCAP), represented by Sam

Mosenkis, served via Electronic Service at smosenkis@yahoo.com

 Signed: /s/ Michael E Kientzle
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